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Nos. 12772, 12773, 12774, 12800 
Questions Presented 


1. Whether aliens who seek admission to the United 
States prior to the 1952 Immigration and Nationality Act 
and who are paroled prior to that Act, are subject to the 
prior law or the 1952 Act. 

2. Whether a complaint alleging the wrongful refusal to 
exereise discretion to stay deportation upon the ground of 
physical persecution in favor of excluded aliens on parole, 
states a cause of action. 

3. Whether the instant cases are controlled by Chong v. 
McGrath, 91 App. D.C. 131, 202 F. 2d 316 (1952). 

4. Whether the Attorney General has discretion under 
the 1917 or the 1952 Immigration Act to continue excluded 
aliens on parole and prevent their deportation to Commu- 
nist China and whether a complaint alleging the wrongful 
refusal to exercise such discretion by permitting appellants 
to remain here states a cause of action. 

5. Whether excluded paroled aliens are within the United 
States and are therefore entitled to the exercise of discre- 
tion to stay deportation upon grounds of physical persecu- 
tion under 8 U.S.C. 1253(h). 

6. Whether it is improper to deport aliens to Communist 
China without first obtaining the consent of that govern- 
ment to the appellants’ removal there. 
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BRIEF FOR APPELLANTS 


Jurisdictional Statement 


These are appeals in four cases from orders of the Dis- 
trict Court entered on July 1 and July 6, 1955, dismissing 
appellants’ complaints for lack of jurisdiction and for 
failure to state a cause of action. The jurisdiction of the 
District Court was invoked under 28 U.S.C. 2201 and 5 
U.S.C. 1009. This Court has jurisdiction of these appeals 
under 28 U.S.C. 1292(1). 


(1) 








Statutes and Regulations 


Section 1S of the Immigration Act of February 5, 1917 
(39 Stat. SS7: 45 Stat. 1551; 54 Stat. 1238; 8 U.S.C. 154), 
provides as follows: 


**Immediate deportation of aliens brought in in vio- 
lation of law; cost of maintenance and return. 

** All aliens brought to this country in violation of 
law shall be immediately sent back, in accommodations 
of the same class in which they arrived, to the country 
whence they respectively came, on the vessels bringing 
them, unless in the opinion of the Attorney General 
immediate deportation is not practicable or proper. 
The cost of their maintenance while on land, as well as 
the expense of the return of such aliens, shall be borne 
by the owner or owners of the vessels on which they 
respectively came. It shall be unlawful for any master, 
purser, person in charge, agent, owner, or consignee of 
any such vessel to refuse to receive back on board 
thereof, or on board any other vessel owned or oper- 
ated by the same interests, such aliens; or to fail to 
detain them thereon; or to refuse or fail to return them 
in the manner aforesaid to the foreign port from which 
they came; or to fail to pay the cost of their mainte- 
nance while on land; or to make any charge for the 


return of any such alien, or to take any security for the 


payment of such charge; or to take any consideration 


to be returned In case the alien is landed; * * *”’ 

Section 23 of the Internal Security Act of 1950 (64 Stat. 
1010) amended section 20 of the Immigration Act of Febru- 
ary 5, 1917 (8 U.S.C. 156) to read as follows: 


**Sec. 20(a) That the deportation of aliens provided 
for in this Act and all other immigration laws of the 
United States shall be directed by the Attorney General 
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to the country specified by the alien, if it is willing to 
accept him into its territory; otherwise such deporta-' 
tion shall be directed by the Attorney General within | 
his discretion and without priority of preference be- 
cause of their order as herein set forth, either to the 
country from which such alien last entered the United 
States or to the country in which such alien embarked. 
for the United States or for foreign contiguous terri-| 
tory; or to any country in which he resided prior to. 
entering the country from which he entered the United 
States or to the country which had sovereignty over 
the birthplace of the alien at the time of his birth; or 
to any country of which such alien is a subject, na- 
tional, or citizen; or to the country in which he was: 
born; or to the country in which the place of his birth; 
is situated at the time he is ordered deported; or, if 
deportation to any of the said foregoing places or coun-' 
tries is impracticable, inadvisable, or impossible, theni 
to any country which is willing to aecept such alien into 
its territory. . . . No alien shall be deported under 
any provisions of this Act to any country in which the 
Attorney General shall find that such alien would be 
subjected to physical persecution.”’ | 


Section 212(d)(5) of the Immigration and Nationality 


Act of 1952 [66 Stat. 188; 8 U.S.C. 1182(d)(5)] reads as 
follows: | 


‘‘The Attorney General may in his discretion parolé 
into the United States temporarily under such condi: 
tions as he may prescribe for emergent reasons or for 

reasons deemed strictly in the public interest any alien 
applving for admission to the United States, but such 
parole of such alien shall not be regarded as an adi 
mission of the alien and when the purposes of such 
parole shall, in the opinion of the Attorney General, 
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have been served, the alien shall forthwith return or be 
returned to the custody from which he was paroled and 
thereafter his case shall continue to be dealt with in the 
same manner as that of any other applicant for admis- 
sion to the United States.”’ 


Section 237 of the Immigration and Nationality Act of 
1952 (66 Stat. 201: 8 U.S.C. 1227) reads as follows: 


‘‘Immediate deportation of aliens excluded from ad- 
mission or entering in violation of law—Maintenance 
expenses. 

‘*(a) Any alien (other than an alien crewman) ar- 
riving in the United States who is excluded under this 
chapter, shall be immediately deported to the country 
whence he came, in accommodations of the same class 
in which he arrived, on the vessel or aircraft bringing 
him, unless the Attorney General, In an individual case, 
in his discretion, concludes that immediate deportation 
is not practicable or proper. The cost of the mainte- 
nance including detention expenses and expenses in- 
cident to detention of any such alien while he is being 
detained, as well as the transportation expense of his 
deportation from the United States, shall be borne by 
the owner or owners of the vessel or aircraft on which 
hevarrived, 0-1-1 

Section 243 of the Immigration and Nationality Act of 
1952 (66 Stat. 212; 8 U.S.C. 1253) provides as follows: 


‘‘Countries to which aliens shall be deported— 


Acceptance by designated country; deportation upon 
nonacceptance by country. 

(a) The deportation of an alien in the United States 
provided for in this chapter, or any other Act or treaty, 
shall be directed by the Attorney General to a country 





A) 





promptly designated by the alien if that country is will- 
ing to accept him into its territory, unless the Attorney 
General, in his discretion, concludes that deportation 
to such country would be prejudicial to the interests of 
the United States . . . Thereupon deportation of such 
alien shall be directed to any country of which such 
alien is a subject national, or citizen if such country is 
willing to accept him into its territory. If the govern! 
ment of such country fails finally to advise the Attor; 
ney General or the alien within three months following 
the date of original inquiry, or within such other 
period as the Attorney General shall deem reasonable 
under the circumstances in a particular case, whether 
that government will or will not accept such alien into! 


| 
its territory, then such deportation shall be directed by 
the Attorney General within his discretion and without) 
necessarily giving any priority or preference because; 


of their order as herein set forth either— ... 





Withholding of deportation. | 


(h) The Attorney General is authorized to withhold, 
deportation of any alien within the United States to) 
any country in which in his opinion the alien would be 
subject to physical persecution and for such period of | 
time as he deems to be necessary for such reason.”’ | 








Section 405(a) of the Immigration and Nationality Act of | 
1952 (66 Stat. 280, 8 U.S.C. 1101 Note) provides in part: | 


**Sece. 405(a) Nothing contained in this Act, unless | 
otherwise specifically provided therein, shall be con- | 
strued to affect the validity of any declaration of in- | 
tention, petition for naturalization, certificate of natu- | 
ralization, certificate of citizenship, warrant of arrest, | 
order or warrant of deportation, order of exclusion, or | 
other document or proceeding which shall be valid at | 
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the time this Act shall take effect; or to affect any 
prosecution, suit, action, or proceedings, civil or crimi- 
nal, brought, or any status, condition, right in process 
of acquisition, act, thing, lability, obligation, or mat- 
ter, civil or criminal. done or existing, at the time this 
Act shall take effect: but as to all such prosecutions, 
sults, actions, proceedings, statutes [statuses], condi- 
tions, rights, acts, things, Habilities, obligations, or 
mnatters the statutes or parts of statutes repealed by 
this Act, are, unless otherwise specifically provided 
therein, hereby continued in force and effect.”’ 


& Code of Federal Regulations 212.9 (1952 Ed.) pro- 


vides: 


*©6 212.9 Parole of aliens into the United States. Sub- 
ject to the provisions of section 212.2(d)(5) of the Im- 
migration and Nationality Act, the district director or 
the officer in charge having administrative jurisdiction 
over the port of entry may, in his discretion, parole into 
the United States temporarily any alien who applies for 
admission to the United States at such port, under such 
terms and conditions, including the exaction of a bond 
on Form 1-324, as such officer shall deem appropriate. 
The district director or officer in charge shall determine 
when, in his opinion, the purpose of the parole shall 
have been served so that such paroled alien shall return 
or be returned to the custody from which he was paroled 
in accordance with section 212(d)(5) of the Immigra- 
tion and Nationality Act.’’ 


& Code of Federal Regulations 237.1 (1952 Ed.) pro- 
} 
vides: 
**€ 237.1 Stay of deportation of excluded alien. The 


immediate deportation of an excluded alien as provided 
in section 237(a) of the Immigration and Nationality 


& 
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Act may be stayed in the diseretion of district directors, 
upon a determination that immediate deportation is not’ 
practicable or proper, or that the alien’s testimony is' 
necessary In behalf of the United States as provided in 
section 237(d) of that Act.’’ | 


Statement 


Appellants are all natives of China. With the exception) 
of Yen Mok (No. 12,774), they arrived in the United States’ 
prior to the effective date of the Immigration and National- 
itv Act of 1952 and were paroled prior to that date in exclu- 
sion proceedings. Appellants, Jummie Quan (No. 12,772)! 
came here in 1949, Jow Mun Yow and Jow Kwong Yeong' 
(No. 12,773) in 1951, Yen Mok (No. 12,774) in 1954, and 
Lam Wing (No. 12,800) in April of 1952. (J.A. 33, 36, 40, 43).' 

The appellants, with the exception of Yen Mok (No. 12,-| 


77+) and Lam Wing (No. 12,800) sought admission as, 
American citizens at the time of their arrival. These claims, 


were denied and final orders of exclusion were entered in all) 





cases. The complaint in Lam Wing alleges that he came 
here as a seaman originally in 1943 and that he received 
presidential citations during World War II. (J.A. 43). | 

All the complaints herein assert that the appellants are| 
anti-communist, that they are threatened with deportation | 
to Communist China, and that they will be physically perse-. 
cuted if returned there. Applications were made by all for’ 
stays of deportation on this basis, and appellee refused to 
consider such application upon the ground that ‘‘claims of | 
physical persecution may not be asserted in exclusion’ 


cases.’” Three separate contentions are made: | 





1. That appellee has arbitrarily and unlawfully refused. 
to permit appellants to remain here or to honor any claims 
of physical persecution in exclusion cases (J.A. 34, 37, 40 
43). 

2. That appellee has violated the provisions of the Im- 


, 
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migration and Nationality Act (Section 243h, 8 U.S.C. 
1253h).  (J.A. 34, 37, 40, 41, 45, 44). 

3. That the appellee is improperly sending appellants to 
Communist China (.J.A. 354, 37, 40, 41, 45, 44). 

In the District Court in all the cases motions for prelimi- 
nary injunctions were denied and motions to dismiss for 
lack of jurisdiction and failure to state a cause of action 
were granted (J.A. 35, 39, 42, 46). 


Summary of Argument 


The jurisdiction of the District Court to entertain this 
action is settled by Tom We Shung v. Brownell, 352 U.S. 180 
(1956). 

The complaints should be construed favorably to appel- 
lants on a motion to dismiss. Continental Distilling Corp. 
v. Humphrey. 95 App. D.C. 104, 220 F. 2d 367, 371 (1954). 
They allege that appellee has wrongfully refused to exer- 
cise discretion to permit appellants to remain in the United 


States and that although they are anti-communist, they are 


being threatened with deportation to Communist China 
(J.A. 34-43). These allegations state a cause of action. Lim 
Fong v. Brownell, 94 App. D.C. 523, 215 F. 2d 683 (1954). 
Appellants (except Yen Mok) sought admission to the 
United States and were paroled prior to the effective date 
of the 1952 Act. Their cases are therefore controlled by the 
prior law, United States v. Menasche, 348 US, 528 (1954) ; 
Wong Kay Suey v. Brownell, 97 App. D.C. 26, 227 F. 2d 41 
(1955), cert. denied 350 U.S. 969. Since they were not de- 
ported immediately, but permitted to be on parole for 5 to 
7 years, they can only be deported under the prior law in 
conformity with the principles set forth in Chong v. Mc- 
Grath, 91 App. D.C. 131, 202 F. 2d 316 (1952), which requires 
consideration of a claim of physical persecution. 
Moreover, with regard to all appellants, both under the 
prior law and under the 1952 Act, parole of excluded aliens 





is authorized. Kaplan v. Tod, 267 U.S. 229 (1925) ; Chong v. 
McGrath, supra; 8 U.S.C. 1182(d)(5).. The complaints 
allege failure to exercise discretion to permit appellants to, 
remain here. The failure to exercise discretion to continue 
appellants’ parole to prevent persecution in Communist 
China is reviewable. With regard to Yen Mok, who entered 
subsequent to the 1952 Act, discretion could also be exer- 
cised under 8 U.S.C. 1227 to prevent deportation to Com- 
munist China. | 

Insofar as discretion is invoked under 8 U.S.C. 1253(h), 
stays of deportation on grounds of physical persecution are| 
authorized for aliens **within the United States.’’ If the 
prior law does not control, then deportation of appellants 
(other than Yen Mok) can only be effectuated under this: 
section. Section 237(a) (S$ U.S.C. 1227(a)) is only appliea-' 
ble to aliens excluded under the 1952 Act. However, 8 
U.S.C. 1253a is applicable to aliens to be deported under 
‘*this Act or any other Act.”* Appellants are therefore enti- 
tled to apply for stays on grounds of physical persecution | 
under $8 U.S.C. 1253(h) unless they are not within the United 
States as has been held by Jew Sing v. Barber, 215 F. 2d 906) 
(CLA. 9, 1954), cert. granted 348 U.S. 910, judgment vacated, 
as moot after petitioner’s naturalization, 350 U.S. 898, and 
U.S. ex rel. Lue Chow Yee v. Shaughnessy, 146 F. Supp. 3| 
(S.D.N.Y. 1956). These cases proceed on the erroneous) 
assumption that an excluded alien on parole is not within| 
the United States. Jew Sing was said to be not within the! 
United States for a claim of physical persecution, but he | 
was here for naturalization purposes. The 1952 Act specifi- | 
cally recognizes that an excluded alien may be paroled ‘‘into | 
the United States.”’ 8 U.S.C. 1182(d)(5). Paroled ex- 
cluded aliens are within the United States for purposes of | 
alien registration and are required to give notice of changes | 
of address. (8 U.S.C. 1302, 1305). Section 360(a) recog- | 
nizes that an excluded alien may be within the United States | 
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for purposes of declaratory judgment actions and excepts 
them from the operation of the section. (8 U.S.C. 15038a). 
The same words should have the same meaning in all parts 
of the statute. Pampanga Sugar Mills v. Trinidad, 279 US. 
211, 218 (1928). It is therefore submitted that appellants 
are within the United States for purposes of 8 U.S.C. 1253h. 

Finally, the complaint alleges wrongful deportation to 
Communist China. Under this allegation, appellants may 
properly show an improper attempt to deport them to Com- 
munist China in view of the failure of the Communist Chi- 
nese Government to consent to their removal there. U.S. 
ex rel. Tom Man v. Shaughnessy, 142 F. Supp. 444, 447 
(S.D.N.Y. 1956). 

I 


Historical Background 


‘In an unreported decision by Judge Frank on July 11, 
1955, in U.S. ex rel. Fong Foo v. Shaughnessy (C.A. 2), it 
was said: 


‘*The Supreme Court has taken judicial notice of the 
date the yachting season ends in our northern waters. 
See: The Conqueror, 166 U.S. 110, 134. Surely the cruel 
habits of the Chinese Communist Government are not 
less notorious.”’ 


Accordingly, we call attention to the historical background 
of this litigation. This background should be judicially 
noticed or could be the subject of evidence at a trial herein. 


(A) Deporrations To ComMuNtIst Cuina, 1949-1953 


The People’s Republic of Communist China was pro- 
claimed in Peiping on September 21, 1949. (The World 
Almanac, 1953, p. 344). Since that date and until 1953 no 
attempt was made to send Chinese aliens back to Commu- 
nist China against their will. 





11 


It is a matter of common knowledge that China has been 
wholly overrun by the armed forces of the Chinese Commu- 
nists; that the recognized government of the Republic of 
China fled to Formosa; that the principles of the Chinese 
Communist Government are contradictory to the principles 





of free and democratie government; and that the Commu- | 


nists have engaged in a campaign of mass murder of Chinese 
for vaguely defined *‘crimes,’’ and that the Communist 
press in China itself puts the number of executions in excess 


of a million.’ It is equally common knowledge that the Com- | 


munists are ruling China by mass murder.* 

On January 26, 1954, before the House Appropriations 
Committee Walter S. Robertson, Assistant Secretary of 
State for Far Eastern Affairs, testified that Red Chinese 
slaughtered about fifteen million of their own people since 


1949 which showed ‘‘just about the bloodiest pattern that | 


the Communists have followed in any country in the world.”’ | 


(Department of State, Justice and Commerce, House Ap- 
propriation Hearings, 83rd Congress, 2nd Session, p. 122). 





'Reds Digesting China,” by Marguerite Higgins, Washington Post, 


October 1, 1951. See also: House Report 1920, 80th Congress, 2d Sess., 
pp. 8S et seq. 

*“Thev're Ruling China by Mass Murder,” Saturday Evening Post, 
October 13, 1951. At page 167 the author points out that under the 
most intense suspicion and consequent danger of extermination, are 
Chinese “individuals who once worked for or associated with Europeans, 
particularly Americans” and “in a majority of cases Chinese are ar- 
rested not because they commit some overt act against the state, but 
because they belong to classes or categories distrusted by the Communists 
and suspected of harboring dangerous (unorthodox) thoughts. They are 
sources of potential opposition to the regime.” 

The United Nations General Assembly was informed November 12, 
1951, that there would be no lasting peace with Red China, in Korea, 
or elsewhere, so long as China is dominated by the “Communist rule of 
mass murder” (Washington Times Herald, p. 1, November 13, 1951). Dr. 


T. F. Tsiang, the Chinese representative before the United Nations Gen- ; 
eral Assembly, stated that official announcements by Chinese Communist | 


authorities admitted that 1,176,000 so-called counter revolutionaries had 


been liquidated from October 1, 1949. to October 1, 1950, in the provinces | 


of China. 
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The United Nations, through the persistent efforts of the 
United States, refused for a period of approximately two 
years to mediate the Korean situation unless all parties 
agreed that captured Chinese Communist soldiers would 
not be repatriated to Communist China against their wishes. 
(During this period, this nation alone sustained 25,000 
casualties). 

Indeed, on November 7, 1950, the Immigration Service 
officially recognized that a Chinese alien who was anti- 
communist would be subject to physical persecution if re- 
turned to Communist China. In a decision, known as Mat- 
ter of T-C, Interim Decision +212, decided on that date, it 
was held that an anti-communist Chinese alien was eligible 
as a displaced person under 50 App. U.S.C. 1953 (The Dis- 
placed Persons Act) because he properly feared persecu- 
tion if returned to China. The Immigration Service ruled: 


‘‘The applicant alleges he cannot return to China 
because of a fear of persecution at the hands of the 
de facto Government of China, which he elaims is Com- 
munistic. He testified, and the records substantiate his 
testimony, that he is anti-Communist in political opin- 
ion. . . . His testimony with respect to his opposition 
to Communism, and the acknowledgement that China 
is at this time a Communist-dominated country estab- 
lish that the applicant is unable to return to China be- 
cause of his fear of persecution on account of his po- 
litical opinions. 
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(B) Deportations To Communist Curna, 1953-1956. 


On June 18, 1953, the first attempt was made by the De- 
partment of Justice to deport aliens to Communist China. 
On that date it was announced in an official Press Release 
that: 
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‘* Attorney General Herbert Brownell, Jr. said today! 
that 55 Chinese have been detained for deportation. 
‘*He said that those desiring to return to their main-' 
land homes and not raising a claim of physical persecu-:! 
tion at the hands of Chinese Communists will actually 
be deported.”’ | 





Claims of physical persecution were raised by many if | 
not all of the 55. They were not deported, but were there-, 
after released by the Immigration Service on bond or parole. | 
No further action was taken until the early part of 1954! 
when the policy changed. For the first time claims of phys-' 
ical persecution were no longer honored. Aliens who had! 
served honorably in our Army (See: Fon v. Brownell, Civil! 
Action No. 2179-54, District of Columbia), aliens who have: 
been here twenty or more years and others who are de-' 
clared anti-Communists and whose love for democracy is: 
unquestioned, were called in for deportation to Communist’ 





China, 

On March 24, 1954, Commissioner Mackey testified before! 
the Senate Appropriations Sub-Committee as follows (p. 
158, Part I, Hearings on H.R. 8067, 83rd Congress, 2nd: 
Session) : 


‘+. . I should like to say right here, Senator, if I) 
may, that we have come to a solution of this problem 
and we are now being issued documents for the de-! 
portation of Chinese. 

Senator Dirksen: What is their destination? 

Mr. Mackey: Their destination is the interior of; 
China by way of Hong Kong.”’ | 


In the 1953 Annual Report of the Immigration and Nat- 
uralization Service at page 43 it is observed: 
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‘*This Service has an accumulation of approximately 
600 Chinese under orders of deportation because of in- 
ability to procure travel documents for deportation to 
China. The British Consul in New York recently ad- 
vised the Service that transit visas will be granted 
through Hong Kong. 

**In the first planned group of 55 deportable Chi- 
nese aliens, each has requested a stay of deportation 
pursuant to this Section predicated upon claims that he 
would be ‘physically persecuted’ if deported to the 
Chinese mainland. Therefore, it can be anticipated 
that practically all of the Chinese will claim ‘physical 
persecution” when arrangements for their deportation 
are completed.” 


And, in practically every case, claims of physical per- 
secution were denied. Considerations of long residence, 
American Army service, anti-communism of the alien were 
not considered important. The test was whether the in- 
dividual was officially connected with the Nationalist Gov- 
ernment, thus excluding practically all of the 600 under 
orders of deportation. 

The New York Tines of February 27, 1954, in an editorial 
entitled ‘‘Deportation Outrage,’’ described the situation 
as follows: 


‘*These men, seamen who have overstayed leave, il- 
legal entrants, and in one case a person involved in a 
felony, are admittedly deportable. That, however, is 
not the issue, or ought not to be the issue, when a de- 
portation order is tantamount to a sentence to torture 
and probably death. 

‘* 4 spokesman for the Immigration Service in Wash- 


ington is reported to have stated that the service had 
concluded that ‘claims of possible persecution’ for these 
men were without basis. This is the height of naivete, 


we 
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not to say fantasy. Since when were claims of ‘pos- 
sible’ persecution of proclaimed anti-Communists by, 
Communists ‘without basis’? | 





* * * * s ' 


‘‘We gave some good American lives to defend the 
righteous principle that declared anti-Communists' 
should not be delivered into the hands of the enemy. 
We can afford to give some thought and effort so that 
others are not so delivered through either stupidity or 


the blind worship of a few yards of red tape.’’ 





On February 28, 1955, ina Report on the Administration 
of the Immigration and Nationality Act, the House Judi- 
ciary Committee criticized the manner in which stays of 
deportation were handled as follows (p. 69): 


‘It is believed that cold statistical figures could not’ 
convey the complexity of the problem involved in ‘with- 
holding of deportation’ under section 243(h) of the! 
Cte a | 

‘There seems to be no set policy covering the exer-. 
cise of discretionary power vested by the law in the At- 
torney General yet delegated by him to lower grade 
officers of the Immigration and Naturalization Service, 
who do not appear to be properly educated and trained 
to judge the difficult and involved elements entering 
into the eases before them under this section. 7 








‘‘Many officials of the Service simply do not possess' 
the necessary intellectual background which would per-. 
mit them to evaluate the imponderable factors related! 
to the alien’s social and political past, his activities, his| 
family ties, and his other connections which may be the 
direct or indirect cause of persecution in the countries. 
placed in the Soviet orbit. : 
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**Similarly. few officers of the Service now vested 
with discretionary powers to make decisions under 
section 243(h) are possessed of sufficient knowledge of 
the past, recent, and current history of the many coun- 
tries of Europe and Asia where physical persecution 

for political reasons is a matter of everyday practice. 
Not many of them know how Soviet terrorism operates 
behind the Iron Curtain and whom and why it singles 
out for destruction. In many cases brought to the at- 

‘tention of the task force by sources preferring to re- 
main anonymous, apparently well justified claims of 
fear of persecution in at least three countries now 
dominated by international communism have been flatly 
rejected without the presentation of anything even re- 
motely resembling a factual rebuttal of the claims made 
by the deportee.’’ 


(C) Deportations To Communist Cutna, Present Poticy. 


After the institution of this litigation, on October 31, 
1956, in response to repeated criticism, the Immigration 
Service announced a new policy, restricted to deportation 
eases. In Matter of Lee Sung, A-7921505, it was officially 
decreed: 


‘*Official notice may be taken that the China main- 
land is under the control of a de facto Communist gov- 
ernment. As in other Communist states, this govern- 
ment operates as a totalitarian dictatorship, suppress- 
ing personal liberties and imposing arbitrary restraints 
on the people when necessary to maintain its authority 
or secure its objectives. Its methods for imposing its 
will include persecution of individuals and groups by 
way of economic sanctions, corporal punishment, in- 
earceration, and execution. 


oe 





‘‘While it can be accepted as a general proposition | 
that the Peiping government at times engages in these 
forms of persecution to further its authoritarian ends, | 
no reliable information has yet been made available 
to this Service to indicate whether such persecution is 
directed indiscriminately against the populace as a 
whole or whether it is employed on a selective basis | 
against particular elements. It is not known to what | 
extent or to what degree such factors as personal po- | 
litical beliefs or religious views, in themselves, are no- | 
ticed or acted upon by the Communist authorities. An- | 
other unknown factor is whether prior presence in the | 
United States has any bearing on the kind of treat- | 
ment accorded by the Communist authorities to a Chi- | 
nese national upon his return to the mainland, despite | 
the fact that there is evidence indicating strong and | 
continued efforts on the part of these same authorities | 

| 
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to persuade their overseas nationals to reestablish | 
themselves and their residence within Communist | 
China. These and other specific considerations bear- | 
ing on the question of physical persecution as practiced | 
on the China mainland today are matters which await 
further inquiry and to which an answer may be pro- 
vided through the collation of intelligence material | 
being gathered by other agencies of the United States | 
government. | 


‘*Pending receipt of official information which may | 
assist in resolving the issues presented in this case, | 
the applicant and other Chinese nationals in similar | 
circumstances will be granted a stay of deportation. 
until July 1, 1957. It is believed that by that time the. 
cooperating agencies of the United States government: 
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will have succeeded in obtaining the desired informa- 
tion; and this case, along with the others, will then re- 
ceive further consideration.’’ 


Today, therefore, temporary stays are being granted to 
deported aliens, but not to excluded aliens. 


II 


The District Court Erred in Dismissing the Complaint for 
Lack of Jurisdiction 


The actions herein were filed in June and July of 1955 
(J.A. 33, 36, 39,42). Brownell v. Tom We Shung, 352 U.S. 180 
(1956), iores upholds the jurisdiction of the District 
Court to entertain this action. It was therefore error to 
dismiss for lack of jurisdiction. It was also error for the 
District Court to reach the merits herein when it ruled that 
there was no jurisdiction. Tom We Shung v. Brownell, 346 
U.S. 906 (1953); Zank v. Landon, 205 F. 2d 615 (C.A. 9, 
1953). 


III 


The Complaint States a Cause of Action to Review Non- 
7 Exercise of Discretion to Stay Deportation 


All the complaints herein allege that appellants are anti- 
communist, that they are being threatened with deportation 
to Communist China, and (.J.A. 34, 37, 40, 43): 


‘That the defendant, acting through his agents, has 
arbitrarily and contrary to law determined not to 
honor any claims of persecution made by Chinese 
aliens in exclusion cases and has arbitrarily and con- 
trary to law refused to exercise discretion to permit 
the plaintiffs to remain in the United States.”’ 
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A similar allegation made in Lim Fong v. Brownell, 94 
App. D.C. 323, 215 F. 2d 683 (1954), was held to state a’ 
cause of action. The Court said there: ! 

| 


‘Aside from jurisdiction, the question is whether 
the complaint states a case for preliminary injunction. | 
It alleges in substance that appellee, acting through his! 
agents, arbitrarily and contrary to law has determined) 
that claims of persecution made by Chinese aliens and 
filed pursuant to section 243(h) of the Immigration and 
Nationality Act shall not be honored, and that in so; 
determining, he has refused to exercise his statutory 
discretion, which if exercised might result in appel- 
lants being permitted to remain in the United States, 
These allegations taken as true in the absence of 
denial or a responsive pleading, obviously state a case 
for injunctive relief against pallecec imminent deporta, 
tion to Continental China.’ | 





True, Lim Fong involved a deportation case. The issue 
then is whether there is discretion to prevent or stay de- 

portation to Communist China in an exclusion case. To 
decide this issue it must first be determined whether the 
1917 or the 1952 Act governs, and the applicable provisions 
should be examined. | 


! 
1 


(A) Except as to YEN Mox (No. 12774), tHE 1917 Im 
GraTIon Act, as AMENDED, Is APPLICABLE. 


In the District Court appellee’s motions to dismiss in- 
voked Rule 8(a), claiming that the complaint did not contain 
‘‘a short and plain statement of the claim showing that the 
pleader is entitled to relief.’’ In his points and authorities 
appellee amplified this contention, stating: | 





‘Inasmuch as the complaint does not make clear 
when the administrative decision was made and whet 


i 
' 
! 
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the Court decision was made, and is equally vague as to 
which Immigration Act is applicable, it ean hardly be 
held to be a short and plain statement of the claim 
showing that the pleader is entitled to relief.”* (Italics 
supplied). 


In this Court, however, in repsonse to a motion to re- 
verse and remand, appellee claimed that relief was only 
sought under the 1952 Act because of the allegation that 
physical persecution was claimed under 243(h) of the 1952 
Act. We submit that sucha reading of the complaint would 
be a narrow one, confining it only to a single paragraph. If 
appellee desired greater clarity in the complaint, he should 
have first pursued his motion under Rule 8(a) before seek- 
ing dismissal of the complaint. Ona motion to dismiss the 
allegations of the complaint are to be construed most fa- 
vorably to a plaintiff. Continental Distilling Corp. v. 
Humphrey, 95 App. D.C. 104, 220 F. 2d 367, 371 (1954): 
Sardo v. McGrath, 90 U.S. App. D.C. 195; 196 F. 2d 20 
(1952). Favorably construed, the complaint goes beyond 
allegations restricted to section 243(h) of the 1952 Act. 

We submit that whether the 1917 Act or the 1952 Act con- 
trols and which provisions of such laws apply are conclusions 
of law which need not be alleged. We submit moreover 
that the allegations in the complaint clearly show the factual 
basis for the claim herein. As alleged in the complaints, 
all appellants except Yen Mok sought entry prior to the 
effective date of the 1952 Act and were paroled under the 
old law. Accordingly, administrative consideration of their 
cases must be controlled by the prior law. The savings 
clause of the 1952 Act preserves, unless otherwise specifi- 
cally provided, any: 


‘‘warrant of arrest, order or warrant of deportation, 
order of exclusion, or other document or proceeding 
which shall be valid at the time this Act shall take 





~~ 
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effect ... but as to all such... proceedings, stat- 
utes [statuses], conditions, rights, acts, things, liabili- 
ties, obligations, or matters, the statutes or parts of 
statutes repealed by this Act are, unless otherwise spe- 
cifically provided therein, hereby continued in force and 
effect.”’ (Italics supplied). 


Exclusion proceedings begin when a person arrives here 
and seeks admission. 8 U.S.C. 1225. As all appellants ar- 
rived here and sought admission under the old law, that 
law governs these eases under the allegations of the com- 
plaint. United States v. Menasche, 348 U.S. 528 (1954) ; 
Wong Kay Suey v. Brownell, 97 App. D.C. 26, 227 F. 2d 41 
(1955). cert. denied, 350 U.S. 969. This is so even though 
the final order of exclusion may have been entered after 
the 1952 Act. 

The savings clause preserved pending proceedings under 
the old law to avoid retrying cases administratively whether 
they were partially completed or fully completed. 

The exact stage of the administrative exclusion proceed- 
ings on the effective date of the 1952 Act cannot be deter- 
mined from the complaint. However, if it be relevant, the 
complaint should not have been dismissed. The pertinent 
facts should have been developed by introduction of the en- 
tire administrative record on motion for summary judg- 
ment or at a trial. 

U.S. ex rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 394 
(CVA. 2, 1955), decided before the Wenasche case, can hardly 
be regarded as a controlling authority to the contrary. 
There the parties both stipulated that the new law applied. 
There was neither discussion nor argument in the Dolenz 
case as to the effect of the savings clause of the 1952 Act. 

We submit that in the light of the Wenasche opinion and 
this Court’s decision in Wong Kay Suey, the savings clause 
clearly preserves the old law in the instant case. 
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(B) Unper tHe 1917 Act, CHone v. McGratH Coytrors 


Aut Casts Excerpt Ye~ Mox 


In all the cases herein (except Yen Mok) appellants have 
been on parole from 5 to 8 vears. The basis for extending 
parole to them is not disclosed. Obviously, however, it was 
for the convenience of the aliens as well as for benefit of 
the government which would have had to support and main- 
tain them in detention. 

Chong v. McGrath, 91 App. D.C. 131, 202 F. 2d 316 (1952), 
is indistinguishable and controlling herein. There two 
aliens sought entry in 1949, were excluded and paroled. 
Two years later deportation was sought. This Court held 
that section 18 of the 1917 Act (8 U.S.C. 154) was applicable 
by its terms in an exclusion case only where there was an 
immediate deportation. (Section 18 does not specifically 
authorize a stay of deportation on grounds of physical 
persecution.) Section 20 of the 1917 Act, as amended by 
the Internal Security Act (8 U.S.C. 156), which authorized 
a stay of deportation on grounds of physical persecution 
was held applicable. The Court said: 


“These are not cases where appellants were ‘im- 


mediately sent back’... Since appellants were not 
‘immediately sent back ... on the vessels bringing 


them,’ we must assume that ‘in the opinion of the 
Attorney General immediate deportation [was] not 
practicable or proper.” It is immaterial that his opinion 
rested upon a judgment that appellants should be pros- 
ecuted for a violation of our laws. And since §18 
provides no alternative authority for executing the 
orders of deportation in the event that deportation is 
not ‘immediate,’ the Attorney General must look else- 
where for authority to carry out deportations in ques- 
tion here. 
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‘*The only other source of authority for executing 
orders of deportation is amended § 20 of the Immigra- 
tion Act of 1917.’’ 


Here too, these are cases where appellants were not im- 
mediately sent back. Here too, it is immaterial why the 
Attorney General decided not to deport immediately. The 
only authority under the 1917 Act for deporting excluded 
aliens who are not immediately sent back is section 20 (8 
U.S.C. 156) which authorizes a stay on grounds of physical 
persecution. Accordingly, Chong v. McGrath, supra, con- 
trols, and upon the basis of Lim Fong v. Brownell, supra. 
the orders below should be reversed. 


IV 


The Complaint States a Cause of Action to Review Non- 
Exercise of Discretion to Continue Appellants’ Parole 


(A) ParoLe or ExctupEp ALIENS UnpEr 1917 Act 


Ever since Kaplan v. Tod, 267 U.S. 229 (1925), excluded 
aliens have been paroled under our immigration laws. The 
1917 Act practice is reflected in Chong v. McGrath, where 
immediate deportation was not deemed practical. This 
practice is set forth in the Zmmigration Manual of the Im- 
migration and Naturalization Service, published in 1946, 
which contains the following at pages 5169-5170: 

‘*An alien who arrives at a port of entry, applies 
for admission, and is excluded may, when the dictates 
of humanity demand such action, be paroled into the 
United States. 


* * ” “ * 


The parole of an inadmissible alien, under proper 
conditions or safeguards, may be authorized by the 
port authorities— 
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(A) For an alien wife of a United States citizen, 
resident of the United States, who has accompanied 
her husband abroad and innocently failed to obtain an 
limigration visa or to conform to the requirement of 
law. 

(B) For registry ... (A method of legalizing the 
status of an alien). 

(C) For criminal prosecution in the United States 
(D) For emergency medical or surgical treatment. 
(E) In such other erceptional CASES m which ot do 
otherwise would be inhuman or hold the Service up to 


ridicule,” (Italics supplied). 


(B) Panote or Exciupep ALIENS Usper THE 1952 Act 


When the 1952 Immigration Act was originally drafted 
[S. 3455, Sist Congress, Ist Session, and S. 716, 82nd 
Congress, Ist Session, Section 212(d)(5)], it) restricted 


paroles into the United States ‘solely for the purpose of 


, 


receiving medical treatment."’ The Immigration Service 
protested this Imitation stating in unpublished comments 
on section 237 of S. 716, 82nd Congress, Ist Session (on 


file in the Supreme Court Library) : 


**The Service has on occasions encountered cases in 
which immediate deportation of excluded aliens is not 
practicable. In such cases unless the power to parole 
is exercised by the Attorney General, it would be neces- 
sary to keep the alien in detention for extended periods. 
We have in mind, for example, the cases of some 100 
aliens who arrived on their own vessels. The aliens 
were inadmissible under the law and were therefore 
ordered excluded and deported. The vessels either 
became unseaworthy and sank, or were confiscated to 
satisfy legal penalties. If the bill is to be read literally, 
it would appear that such persons would have to be 





25 


kept in detention at the ports of arrival indefinitely, 
until one way or another, they could raise the money to 
purchase return passage. Even then under the par- 
ticular cireumstances, the aliens would have difficulty 
in locating a country which would be willing to receive 
them. Being refugees from a communist invasion of 
their own country, they could not return there. The 
Service recommends that the Attorney General be 
given some right to parole such aliens into the United 
States until deportation could be effectuated. This 
would be of advantage not only to the alien, but to the 
government, since the latter would be relieved of the 
expenses for the support and maintenance of the 
aliens.’’ (Italics supplied). 


Thereafter section 212(d)(5) [8 U.S.C. 1182(d) (5) ] was 
amended to authorize parole of excluded aliens into the 
United States ‘‘for emergent reasons or for reasons deemed 
strictly in the public interest.’’ House Report 1365, 82nd 
Congress, 2nd Session, p. 52, describes the change as 
follows: 


‘*Diseretionary authority is vested in the Attorney 
General in paragraph 5 of section 212(d) to parole 
into the United States temporarily otherwise inadmis- 
sible aliens foremergent reasons or for reasons deemed 
strictly in the public interest. . . . The provision in 
the instant bill represents an acceptance of the recom- 
mendation of the Attorney General with reference to 
this form of discretionary relief.’’ 


(C) AppeLLants’ Parote May Be Contixnvep UNDER THE 
1917 or 1952 Act 


The foregoing clearly demonstrates that the Attorney 
General has diseretionary authority under the 1917 Act and 
under the 1952 Act to continue the parole of appellants to 
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prevent their return to Communist China. From 1949 until 
1953, as we have noted in Point I, the Immigration Service 
freely exercised this discretion to prevent deportation of 
excluded aliens to Communist China. Since 1953, however, 
there has been a refusal to exercise discretion in the case of 
excluded Chinese aliens. The comments on S. 716, supra, 
clearly show that under the 1917 Act and under the 1952 Act 
such discretionary authority exists, 

The complaints herein all allege that the Attorney Gen- 
eral has: 


‘tarbitrarily and contrary to law refused to exercise 
discretion to permit the plaintiffs to remain in the 
United States.”’ 


We submit that under this allegation of the complaints, 
appellants were entitled to invoke the discretion of the 
Attorney General and have such discretion exercised. This 
non-exercise of discretion is particularly inexplicable in 
the light of the recent parole of Hungarian refugees. De- 
terminations were made to bring these aliens from abroad, 
exclude and parole them into the United States. The appel- 
lants are entitled to a similar exercise of discretion to 
escape communist terrorism. 


V 


Appellants Are Entitled to the Exercise of Discretion Under 
243(h) [8 U.S.C. 1253(h)] of the 1952 Act or Under 
8 C. F. R. 237.1 


(A) THe Case or YEN Mox 


Yen Mok arrived here in 1954, and his case is therefore 
controlled by the 1952 Act. We believe, as we have shown 
above, that his parole can be continued under section 
212(d)(5) and that the Attorney General wrongfully re- 
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fused to exercise discretion to this end. We also submit 
that under section 243(h) [8 U.S.C. 1253(h)] a stay of de- 
portation for appellants on grounds of physical persecution 
may be authorized. 

Section 237 of the Immigration and Nationality Act (8 
U.S.C. 1227) like its predecessor (Section 18 of the 1917 
Act, 8 U.S.C. 154) is applicable where there is to be an im- 
mediate deportation of an excluded alien. It specifically 
covers, however, only aliens ‘‘exeluded under this <Act.’’ 
Hence its provisions would only apply to Yen Mok. 

Section 237.1 of 8 Code of Federal Regulations (1952 Ed.) 
specifically authorizes a stay of deportation (applicable 
only to Yen Mok) under the 1952 exclusion provisions. It 
provides: 


‘Stay of deportation of excluded alien. The imme- 
diate deportation of an excluded alien as provided in 
section 237(a) of the Immigration and Nationaltiy Act 
may be stayed in the discretion of district directors, 
upon a determination that immediate deportation is 
not practicable or proper. .. .”’ 


Failure to exercise this discretion in the instant ease is 
reviewable and the allegations of the complaint therefore 
state a cause of action. 


(B) Section 243(h) 


Section 248(a) [8 U.S.C. 1253a] provides for the ‘‘de- 
portation of an alien in the United States provided for in 
this Act or any other Act.’’ If the prior law is not appli- 
cable to the appellants herein (other than Yen Mok), then 
section 243 is the only section under which they may be 
deported. Accordingly, section 243(h) would be applicable. 

A contrary view has been taken by Jew Sing v. Barber, 
215 F. 2d 906 (C.A. 9, 1954), cert. granted 348 U.S. 910, 
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judgement vacated as moot 350 U.S. S9S (upon naturalization 
of petitioner), and U.S. ex rel. Lie Chow Yee ve Shaugh- 
nessy, 146 F. Supp. 3 (S.D. N.Y. 1956). These cases, relying 
upon Aaplan v. Tod, 267 U.S. 229 (1925), hold that section 
243(h) requires that an alien be *t within the United States” 
and that an excluded alien on parole is not within the 
United States. We submit that these decisions are straight- 
jacketed by a legal fiction and fail to analyze the Immigra- 
tion and Nationality Act or the Kaplan case properly. 
Mr. Justice Holmes regarded an alien detained at or 
paroled from Ellis Island ‘tas stopped at the boundary 
line 
statute in Kaplan v. Tod, 267 U.S, 229. Arrival at or parole 
from Ellis Island is not lawful admission to the United 
States, a prerequisite for naturalization. Mr. Justice 


*? 


in interpreting residence under our naturalization 


Holmes was the last person in the world, however, to be- 
lieve that the *tboundary line’* concept should be turned 
into dogma and ‘tcease to provoke further analysis.** 
{ Holmes, J., dissenting, in Hyde v. United States, 225 USS. 
347, 384, 391 (1911) Frankfurter, J., concurring, in Dennis 
v. United States, 341 U.S. 543 (1950)] Note should be 
made, moreover, that in Chin Yow v. United States, 208 U.S. 
8 (1908), Mr. Justice Holmes refused to apply the fiction of 
the boundary line doctrine to a subsequent case. The Aap- 
lan case involved naturalization and residence for naturali- 
zation purposes which are not here involved. 

True, section 243(h) authorizes a stay of deportation for 
aliens within the United States, but it should be noted that 
the 1952 Act itself gives evidence that a paroled alien is to 
be regarded as within the United States. 


Section 212(d)(5) [8 U.S.C. 1182(d)(5)] provides that 
excluded aliens may be paroled ‘tinto the United States 


temporarily.’’ An alien paroled ‘‘into the United States”’ 
is certainly ‘‘within the United States.’’ Section 237a (8 
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U.S.C. 1227) speaks of aliens ‘‘arriving in the United 
States,’’ Section 237b requires carriers to remove inadmis- 
sible aliens ‘*from the United States,’’ and section 235a (8 
U.S.C. 1225) requires aliens ‘‘coming into the United 
States’’ to state the purpose of their visit under oath. 
Aliens ‘tin the United States’’ are required to register 
(Section 262, 8 U.S.C. 1302). Aliens ‘‘within the United 
States** who are required to register must give notice of 
address changes (Section 265, 8 U.S.C. 1305). We have 
been advised cfficially that the Immigration Service con- 
siders paroled excluded aliens within the United States and 
subject to sections 262 and 265. An alien who has been ex- 
cluded and deported and who is thereafter ‘‘found in the 
United States*’ without obtaining advance consent to re- 
enter, if required, is guilty of a crime (Section 276, 8 U.S.C. 
1326). Aliens *‘within the United States,’’ except excluded 
aliens, may bring a declaratory judgment action under sec- 
tion 360(a) [8 U.S.C. 1503a]. 


It is clear from the foregoing that an excluded alien is 
deemed to be within the United States under many of the 
provisions of the 1952 Act. In the absence of an express 
restriction, which is lacking here, the same words in differ- 
ent parts of a statute are assumed to have been used in the 
same sense throughout the statute. Pampanga Sugar Mills 
v. Trinidad, 279 U.S. 211, 218 (1928). If excluded aliens 
on parole are within the United States for registration pur- 
poses, and for purposes of declaratory judgment actions 
as the language of section 360 indicates, then they are 
within the United States under section 243(h). Accord- 
ingly, we submit that the decisions of Jew Sing and Lue 
Chow Yee should not be followed. Peculiarly, Jew Sing 
was considered outside the United States under section 
243(h), but within the United States for purposes of 
naturalization. 
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VI 


The Complaint States a Cause of Action to Review the 
Improper Deportation to Communist China 


All the complaints herein allege (J.A. 34, 37, 40, 44): 


‘That the order directing the deportation of plain- 
tiffs to Communist China, through Hong Kong, is arbi- 
trary, contrary to law, a gross abuse of discretion and 
null and void.”’ 

“That the deportation of plaintiffs to Communist 
China is a violation of the provisions of the Immigra- 
tion and Nationality Act and the regulations of the Im- 
migration Service and deprives the plaintiffs of due 
process of law.”’ 


| Under these allegations, appellants propose to show that 
appellee in fact has no proper means of securing the return 
of appellants to Communist China. In similar cireum- 
stances Judge Dimock required the Government to exhibit 
documents or the consent of Communist China before de- 
portation could be effectuated. He observed in U.S. ex rel. 
Tom Man v. Shaughnessy, 142 F. Supp. 444, 447 (S.D. NY. 
1956) : 


‘*In order for an alien to be deported to Communist 
China pursuant to the above alternatives, the Attorney 
General must have been advised by the Communist 
China Government that it would accept the alien. See 
United States ex rel. Leong Choy Moon v. Shaughnessy, 
2 Cir., 218 F. 2d 316, 318.”’ 


As a practical matter, an alien may not be deported pur- 
suant to an exclusion or a deportation order unless there is 


a receiving country willing to take him. We purpose to 
show under the complaint that appellee has no receiving 
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‘ country and that the threatened removal of appellants is | 
therefore improper. ! 

; Conclusion | 
For the reasons set forth above, we submit that the judg- ! 

ment below should be reversed. ! 

‘ Respectfully submitted, ! 
* | 


Jack WassERMAN, 
Davip CaRLINER, 
= Atiorneys for Appellants, 
902 Warner Building, 
Washington 4, D. C. 





Lg 
ANDREW REINER, 
GakcIA AND Won, | 
FaLitoxn anp HarGreaves, ! 
PR ABRAHAM LEBENKOFF, ! 
Of Counsel. | 
® | 
| 
i 
| 
= | 
» ! 
> : 
a | 
° H 
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No. 12,772 
CoMPLAINT 
Filed June 27, 1955 


The plaintiff, by his attorney, respectfully alleges: 


1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act (28 U.S.C. 2201) and for re- 
view under the Administrative Procedure Act (5 U.S.C. 
1001 et seq.). 

2. That the plaintiff is a citizen of China. 

3. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to de- 
termine after appropriate hearings whether aliens are to be 
excluded and deported from the United States and super- 
vises the administration of the Immigration and Naturaliza- 
tion Service. 

4. That the plaintiff is not a permanent resident of the 
United States. 

>. That the plaintiff last arrived in the United States on 
or about July 13, 1949, and sought admission to the United 
States, claiming American citizenship. 

6. That thereafter plaintiff was paroled into the United 
States and has remained at large ever since. 

7. That a final order was entered against the plaintiff on 
December 3, 1954, excluding him from the United States. 

8. That the plaintiff filed an application under section 
243(h) of the Immigration and Nationality Act of 1952, re- 
questing that he not be deported to Communist China upon 
the ground that if he is sent there he will be subject to physi- 
cal persecution. The plaintiff has also requested that his 
parole be continued under Section 212(d)(5) of the Immi- 
gration and Nationality Act, and both of the plaintiff’s ap- 
plications have been denied. 

9. That the defendant has designated Communist China 
as the place to which the plaintiff shall be deported and is 
threatening to send the plaintiff to Communist China 
through Hong Kong. 

10. That the plaintiff is opposed to Communism and the 
plaintiff is anti-communist. 
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11. That if deported to Communist China, the plaintiff 
will suffer physical persecution. 

12. That the defendant has advised the plaintiff that his 
application claiming physical persecution will not be con- 
sidered upon the ground that a claim of physical persecu- 
tion may not be asserted In exclusion cases. 

13. That the defendant, acting through his agents, has 
arbitrarily and contrary to law determined not to honor any 
claims of persecution made by Chinese aliens in exclusion 
cases and has arbitrarily and contrary to law refused to ex- 
ercise discretion to permit the plaintiff to remain in the 
United States 
14. That the plaintiff is not subject to deportation to 
Communist China, but on the contrary is deportable only 
to Hong Kong which is the country from whence he came. 

15. That the order directing the deportation of plaintiff 
to Communist China, through Hong Kong, is arbitrary, con- 
trary to law, a gross abuse of discretion, and null and void. 

16. That the deportation of the plaintiff to Communist 
China is a violation of the provisions of the Immigration 
and Nationality Act, and the regulations of the Immigra- 
tion Service, and deprives the plaintiff of due process of 
law. 

17. That the defendant has advised the plaintiff to be 
ready for deportation to Communist China on July 8, 1955, 
and unless restrained will deport the plaintiff to Commu- 
nist China causing hin irreparable injury. 


Wuererore, plaintiff prays for a judgment: 


(a) Declaring that he is not deportable to Communist 
China; 
_ (b) Directing the defendant to consider his claim of physi- 
cal persecution ; 

(c) Restraining the defendant from deporting plaintiff 
to Communist China; 
_ (d) For such other and further relief as may be appro- 
priate. 
| Jack WassERMAN, 
Attorney for Plaintiff, 

Warner Building, 

Fatton & HarGreaVes, Washington 4, D. C. 


Of Counsel. 
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Motion FOR PRELIMINARY INJUNCTION 
Filed June 28, 1955 


The plaintiff, Jimmie Quan, by his attorneys moves the 
Court for an order granting a preliminary injunction 
against the defendant, restraining defendant from appre- 
hending and deporting the plaintiff pending determination 
of this suit and until further order of the Court, upon the 
grounds and in accordance with the prayers set forth in 
the complaint and other papers filed herein. 


JacK WASSERMAN, 
Attorney for Plaintiff. 


(Attached affidavit omitted in printing) 
Motion to Dismiss 
Filed July 1, 1955 


Comes now the defendant and by his attorney, the United 
States Attorney, moves this honorable Court to dismiss the 
complaint filed herein on the grounds that the Court lacks 
jurisdiction over the subject matter, the complaint fails to 
state a claim upon which relief may be granted, and fails 
to comply with the provisions of Rule 8(a), Federal Rules 
of Civil Procedure in that it does not contain a short and 
plain statement of the claim showing that the pleader is en- 
titled to relief. 

Leo A. Rover, 
Umited States Attorney. 


ORDER 


Filed July 1, 1955 


This cause having come on for hearing on plaintiff’s mo- 
tion for a preliminary injunction and the defendant having 
filed a motion to dismiss the complaint herein, the same hav- 
ing been filed with the consent of attorney for the plain- 
tiffs and on order of the Court, and both motions having 
been argued and the Court having found that it is with- 
out jurisdiction of the subject matter and that the complaint 
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fails to state a claim upon which relief may be granted, it is 
this Ist dav of July, 1955, 

OrpErRED that the complaint herein be and the same is 
hereby dismissed and the motion for preliminary injunc- 
tion be and the same is hereby denied, and it is 

FurtHer Orperep that plaintiff’s oral application for a 
stay pending appeal be and is hereby denied. 

Ricumonp B. Keecu, 
Judge. 
No. 12,773 


COMPLAINT 
Filed June 28, 1955 
The plaintiffs, by their attorneys, respectfully allege: 


1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U.S. C. 2201) and 
for review under the Administrative Procedure Act (5 
U. S. C. 1001 et seq). 

2. That the plaintiffs are natives and citizens of China. 

3. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to 
determine, after appropriate hearings, whether aliens are 
to be excluded or deported from the United States and 
supervises the administration of the Immigration and Nat- 
uralization Service. 

4. That the plaintiffs are not permanent residents of the 
United States. 

5. That the plaintiffs arrived in the United States on or 
about October 21, 1951, and sought admission to the United 
‘States claiming American citizenship. 

6. That on July 22, 1952, the plaintiffs were paroled into 
the United States pending final determination of their 
claims to American citizenship. 

7. That on August 14, 1953, final orders were entered 
in the plaintiffs’ case excluding them from the United 
States. 

8. That from July 22, 1952, until the present date, the 
plaintiffs have been at large on parole. 

9. That the plaintiffs filed applications under Section 
243(h) of the Immigration and Nationality Act of 1952, 
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requesting that thev be not deported to Communist China 
upon the ground that if they are sent there they will be 
subject to physical persecution. 

10. That the defendant has designed Communist China 
as the place to which the plaintiffs shall be deported and is 
threatening to send the plaintiffs to Communist China 
through Hong Kong. 

11. That the plaintiffs are opposed to Communism and 
the plaintiffs are anti-communist. 

12. That if deported to Communist China, the plaintiffs 
will suffer physical persecution. 

13. That the defendant has advised the plaintiffs that 
their applications claiming physical persecution will not be 
considered upon the ground that claims of physical persecu- 
tion may not be asserted in exclusion cases. 

14. That the defendant, acting through his agents, has 
arbitrarily and contrary to law determined not to honor 
any claims of persecution made by Chinese aliens inexclu- 
sion cases and has arbitrarily and contrary to law refused 
to exercise discretion to permit the plaintiffs to remain 
in the United States. 

15. That the plaintiffs are not subject to deportation to 
Communist China. 

16. That the order directing the deportation of plaintiffs 
to Communist China, through Hong Kong is arbitrary, 
contrary to law, a gross abuse of discretion, and null and 
void. 

17. That the deportation of the plaintiffs to Communist 
China is a violation of the provisions of the Immigration 
and Nationality Act, and the regulations of the Immigra- 
tion Service, and deprives the plaintiffs of due process of 
law. 

18. That the defendant has advised the plaintiffs to be 
ready for deportation to Communist China on July 8, 1955, 
and unless restrained will deport the plaintiffs to Com- 
munist China causing them irreparable injury. 


WuenreErore, plaintiffs pray for a judgment: 


(a) Declaring that they are not deportable to Com- 
munist China; 
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(b) Directing the defendant to consider their claims of 
physical persecution: 
(c) Restraining the defendant from deporting plaintiffs 
to Communist China; 
(d) For such other and further relief as may be appro- 
priate. 
Jack WaSSERMAN, 
Attorney for Plaintiff, 
Warner Bldg., 
Washington 4, D. C. 
Garcia & Wong, 
Of Counsel. 


Motion For Preutiminary INJUNCTION 


Filed June 28, 1955 


The plaintiffs, Jow Mun Yow and Jow Kwong Yeong, by 
their attorneys move the Court for an order granting a 


preliminary injunction against the defendant, restraining 
defendant from apprehending and deporting plaintiffs 
pending determination of this suit and until further order 
‘of the Court, upon the grounds and in accordance with the 
prayers set forth in the complaint and other papers filed 
herein. 


JACK WASSERMAN, 
Attorney for Plaintiff. 


(Attached Affidavit omitted in printing) 


Motion to Dismiss 
Filed July 1, 1955 


Comes now the defendant and by his attorney, the United 
States Attorney, moves this honorable Court to dismiss 
the complaint filed herein on the grounds that the Court 
lacks jurisdiction over the subject matter, the complaint 
fails to state a claim upon which relief may be granted, 
‘and fails to comply with the provisions of Rule 8(a), Fed- 








motion for a preliminary injunction and the defendant hav- 
. ing filed a motion to dismiss the complaint herein, together 
with a memorandum of points and authorities in support | 
thereof, the same having been filed with the consent of at- | 

° torney for the plaintiffs and on order of the Court, and | 
both motions having been argued and the Court having | 
found that it is without jurisdiction of the subject matter | 
v and that the complaint fails to state a claim upon which | 
relief may be granted, it is this Ist day of July, 1955. ! 
| 
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¢ 
K eral Rules of Civil Procedure in that it does not contain | 
a short and plain statement of the claim showing that the | 

. pleader is entitled to relief. : 
» Leo A. Rover, | 
Umited States Attorney. | 

e | 
n ORDER : 
3 Filed July 1, 1955 | 
m This cause having come on for hearing on plaintiffs’ | 
: 


OrpverRED that the complaint herein be and the same is | 
- hereby dismissed and the motion for preliminary injunc- | 
tion be and the same is hereby denied, and it is ! 





@ | 

Furtuer Orverep that plaintiffs” oral application for a | 

~ stay pending appeal be and is hereby denied. | 

RicuMonp B. Keecu, 

Judge. | 

& . are 
No. 12,774 

e : \ 

CoMPLAINT | 

s ! 

Filed July 1, 1955 | 

> “A - 

The plaintiff, by his attorneys, respectfully alleges: : 

e i 


1. That this is an action for a declaratory judgment | 
~ under the Declaratory Judgment Act (28 U.S.C. 2201) and | 
for review under the Administrative Procedure Act (5 
U.S.C. 1001 et seq.). 

~ 2. That the plaintiff is a native and citizen of China. | 
3. That the defendant is the Attorney General of the 


| 
| 


e 
United States and is charged with the statutory duty to 

M determine, after appropriate hearings, whether aliens are | 
- ! 
| 
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Y | 
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to be excluded or deported from the United States and 
supervises the administration of the Immigration and Nat- 
uralization Service. 

+. That the plaintiff is not a permanent resident of the 
United States. 

>. That the plaintiff arrived in the United States in De- 
cember of 1954, and thereafter was paroled into the United 
States. 

6. That on May 23, 1955, a final order was entered in 
the plaintiff’s case excluding him from the United States. 

7. That the plaintiff filed an application under Section 
243(h) of the Immigration and Nationality Act of 1952, 
requesting that he not be deported to Communist China 
upon the ground that if he is sent there, he will be subject 
to physical persecution. 

8. That the defendant has designated Communist China 
as the place to which the plaintiff shall be deported and is 
threatening to send the plaintiff to Communist China 
through Hone Kong. 

9. That the plaintiff is opposed to Communism and the 
plaintiff is an anti-communist. 

10. That if deported to Communist China, the plaintiff 
wil] suffer physical persecution. 

11. That the defendant has advised the plaintiff that his 
application claiming physical persecution will not be con- 
sidered upon the ground that claims of physical persecu- 
tion may not be asserted in exclusion cases. 

12. That the defendant, acting through his agents, has 
arbitrarily and contrary to law determined not to honor 
any claims of persecution made by Chinese aliens in exclu- 
sion cases and has arbitrarily and contrary to law refused 
to exercise diseretion to permit the plaintiff to remain in 
the United States. 

- 13. That the plaintiff is not subject to deportation to 
Communist China. 

14. That the order directing the deportation of the plain- 
tiff to Communist China, through Hong Kong, is arbitrary, 
contrary to law, a gross abuse of discretion, and null and 
void. 

15. That the deportation of the plaintiff to Communist 
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China is a violation of the provisions of the Immigration 
and Nationality Act, and the regulations of the Immigration 
Service, and deprives the plaintiff of due process of law. 

16. That the defendant has advised the plaintiff to be 
ready for deportation to Communist China on July 6, 1955, 
and unless restrained will deport the plaintiff to Com- 
munist China causing him irreparable injury. 


WHEREFORE, plainstiff prays for a judgment: 


(a) Declaring that he is not deportable to Communist 
China; 
(b) Directing the defendant to consider his claim of 
physical persecution; 
(c) Restraining the defendant from deporting the plain- 
tiff to Communist China; 
(d) For such other and further relief as may be appro- 
priate. 
Jack WaSsSERMAN, 
Attorney for Plaintiff, 
902 Warner Building, 
Washington 4, D. C. 
ANnprREW REINER, 


Of Counsel. 
Motion FoR PRELIMINARY INJUNCTION 
Filed July 1, 1955 


The plaintiff, Yen Mok, by his attorneys, moves the 
Court for an order granting a preliminary injunction 
against the defendant, restraining defendant from appre- 
hending and deporting plaintiff pending determination of 
this suit and until further order of the Court, upon the 
grounds and in accordance with the prayers set forth in the 
complaint and other papers filed herein. 


Jack WASSERMAN, 
Attorney for Plaintiff. 


(Attached affidavit omitted in printing) 
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Motiox to Dismiss 
Filed July 1, 1955 


Comes now the defendant and by his attorney, the United 
States Attorney, moves this honorable Court to dismiss the 
complaint filed herein on the grounds that the Court lacks 
jurisdiction over the subject matter, the complaint fails to 
state a claim upon which relief may be granted, and fails 
to comply with the provisions of Rule 8(a), Federal Rules 
of Civil Procedure in that it does not contain a short and 
plain statement of the claim showing that the pleader is 
entitled to relief. 

Leo A. Rover, 
United States Attorney. 


ORDER 
Filed July 1, 1955 


This cause having come on for hearing on plaintiff's mo- 
tion for a preliminary injunction and the defendant having 
filed a motion to dismiss the complaint herein, the same 
having been filed with the consent of attorney for the plain- 
'tiff and on order of the Court. and both motions having 
been argued and the Court havine found that it is without 
jurisdiction of the subject matter and that the complaint 
fails to state a claim upon which relief may be granted, it 
is this Ist day of July, 1955, 

OrverEpD that the complaint herein be and the same is 
hereby dismissed and the motion for preliminary injunction 
be and the same is hereby denied, and it is 

FurtHer Orperep that plaintiff’s oral application for ¢ 
‘stay pending appeal be and is hereby denied. 

! RicuMonp B. KNeEEcuH, 
Judge. 
No. 12,800 
CoMPLAINT 
Filed July 6, 1955 
The plaintiff by his attorneys, respectfully alleges: 


1. That this is an action for a declaratory judgment under 


6 
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the Declaratory Judgment Act (28 U. S. C. 2201) and for 
review under the Administrative Procedure Act (5 U.S.C. 
1001 et seq). 

2. That the plaintiff is a native and citizen of China. 

3. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to de- 
termine, after appropriate hearings, whether aliens are to 
be excluded or deported from the United States and super- 
vises the administration of the Immigration and Naturali- 
zation Service. 

4+. That the plaintiff is not a permanent resident of the 
United States. 

5. That the plaintiff arrived in the United States origi- 
nally in 1943 as a seaman. He thereafter followed his call- 
ing as a seaman from 1943 to 1945 on American vessels and 
received a presidential citation during World War IL. 

6. Plaintiff last arrived in the United States on April 17, 
1952, and was ordered excluded and thereafter paroled into 
the United States. 

7. Plaintiff filed an application under Section 243(h) of 
the Immigration and Nationality Act of 1952, requesting 
that he not be deported to Communist China upon the 
eround that if he is sent there he will be subject to physical 
persecution. 

8. That the defendant has designated Communist China 
as the place to which the plaintiff shall be deported and is 
threatening to send the plaintiff to Communist China 
through Hong Kong. 

9. That the plaintiff is opposed to Communism and the 
plaintiff is anti-communist. 

10. That if deported to Communist China, the plaintiff 
will suffer physical persecution. 

11. That the defendant has advised the plaintiff that his 
application claiming physical persecution will not be con- 
sidered upon the ground that claims of physical persecu- 
tion may not be asserted in exclusion cases. 

12. That the defendant, acting through his agents, has 
arbitrarily and contrary to law determined not to honor 
any claims of persecution made by Chinese aliens is exelu- 
sion cases and has arbitrarily and contrary to law refused 
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to exercise discretion to permit the plaintiff to remain in 
the United States. 

13. That the plaintiff is not subject to deportation to 
Communist China. 

14. That the order directing the deportation ef the plain- 
tiff to Communist China, through Hong Kong, is arbitrary, 
econtrary to law, a gross abuse of discretion, and null and 
void. 

15. That the deportation of the plaintiff to Communist 
China is a violation of the provisions of the Immigration 
and Nationality Act, and the regulations of the Immigra- 
tion Service, and deprives the plaintiff of due process of 
law. 

16. That the defendant has advised the plaintiff to be 
ready for deportation to Communist China on July 6, 1955, 
and unless restrained will deport the plaintiff to Commu- 
nist China causing him irreparable injury. 


Wuenrerorg, plaintiff prays for a judgment: 


(a) Declaring that he is not deportable to Communist 
China; 

(b) Directing the defendant to consider his claim of 
physical persecution; 

(c) Restraining the defendant from deporting the plain- 
tiff to Communist China; 

(d) For such other and further relief as may be appro- 
priate. 
: Jack WassERMAN, 

Attorney for Plaintiff, 
Warner Building, 
Washington 4, D. C. 
Davip CaRLINER, 
Attorney for Plaintiff, 
Warner Building, 
Washington 4, D. C. 


AsgaHaM LEBENKOFF, 


Of Counsel. 
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Motion For Pretiminary IxsunctTion 


Filed July 6, 1955 


The plaintiff, Lam Wing, by his attorneys moves the 
Court for an order granting a preliminary injunction against 
the defendant, restraining defendant from apprehending 
and deporting the plaintiff pending determination of this 
suit and until further order of the Court, upon the grounds 
and in accordance with the prayers set forth in the com- 
plaint and other papers filed herein. 

Jack WassERMAN, 
Attorney for Plaintiff. 


(Attached affidavit omitted in printing) 
Motion to Dismiss 


Filed July 6, 1955 


Comes now the defendant and, bv his attorney, the United 
States Attorney, moves this honorable Court to dismiss the 
complaint filed herein on the grounds that the Court lacks 
jurisdiction over the subject matter, the complaint fails to 
state a claim upon which relief may be granted, and fails to 
comply with the provisions of Rule S(a), Federal Rules of 
Civil Procedure, in that it does not contain a short and plain 
statement of the claim showing that the pleader is entitled 
to relief. 

Leo A. Rover, 
United States Attorney. 


STIPULATION OF Facts 


Filed July 6, 1955 


It is hereby stipulated by and between the attorneys for 
the parties hereto that the plaintiff is an alien, a native and 
citizen of China, who last entered the United States at Bal- 
timore, Maryland on April 17, 1952. On that date he was 
ordered detained on board as a ‘‘male fide’’ seaman by the 
immigration authorities, and thus ordered excluded from 
the United States. He was subsequently paroled into the 
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United States under bond and his case re-examined at New 
York on May 23, 1952, at which time it was concluded that 
the evidence sustained the exclusion order of April 17, 1952 
and that order remained in effect. 

On June 20, 1955 plaintiff submitted an application pur- 
suant to Section 245(h) of the Immigration and National- 
ity Act of 1952. 8 U.S.C. 1253 (h), to have his deportation 
withheld on the ground that he would be subject to physical 
persecution if returned to China. The immigration author- 
ities, to which the application was submitted, advised the 
plaintiff that they would not consider the application on the 
¢round that as a matter of law such relief was not available 
to an alien ordered excluded from the United States. 

! (S.) Davip CarLiner, 
Attorney for Plaintiff. 
(S.) Wintiam F. Becker. 
Assistant United States Attorney. 
(S.) Witiram B. Tarrer, 
Special Assistant to the United 
States Attorney. 


ORDER 
Filed July 6, 1955 


This cause having come on for hearing on plaintiff’s mo- 
tion for a preliminary injunction and the defendant having 
filed a motion to dismiss the complaint herein, the same hav- 
ing been filed with the consent of attorney for the plaintiff 
and on order of the Court, and both motions having been 
argued and the Court having found that it is without juris- 
diction of the subject matter and that the complaint fails to 
state a claim upon which relief may be granted, it is this 
6th day of July, 1955, 

Orverep that the complaint herein be and the same is 
hereby dismissed and the motion for preliminary injunction 
be and the same is hereby denied, and it is 

FurtTHer Orperep that plaintiff’s oral application for a 
stay pending appeal be and is hereby denied. 
| Ricumonp B. Keecnr, 


Judge. 
(4854-6) 
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QUESTION PRESENTED 


This appeal is taken by appellants—who are excluded aliens 
of Chinese nationality—from a final order entered by the Dis- 
trict Court dismissing their complaints, which complaints had 
sought declaratory judgments directing appellee to entertain 
their applications for stay of deportation on the ground they 
would be subjected to physical persecution if returned to China, 
because such complaints failed to state a claim upon which relief 
may be granted. In the opinion of appellee, the following 
question is presented: 

1. Whether appellants’ complaints stated a claim upon which 
relief may be granted, when appellants alleged that they had 
been paroled into the United States for the period between the 
date they had sought admission and the date they had been 
finally excluded by appellee from the United States, when 
appellants alleged that they had applied for stay of deportation 
pursuant to section 243 (h) of the Immigration and Nationality 
Act of 1952 and that appellee had refused to entertain such 
applications, and when section 243 (h) authorizes appellee “to 
withhold deportation of any alien within the United States to 
any country in which in his opinion the alien would be subject 
to physical persecution”? 

(T) 
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Counterstatement of the case 
Statutes and regulations involved 
Summary of argument 
Argument: 

Appellants’ Complaints Failed to State a Claim upon Which Relief 
Might Be Granted Because Appellee Is Not Required by Sec- 
tion 243 (h) of the Immigration and Nationality Act of 1952 to 
Entertain Applications by Aliens for Stay of Deportation on 
the Ground of Physical Persecution 

Conclusion 
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Hersert BROWNELL, JR., ATTORNEY GENERAL OF THE UNITED 
STATES, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
A. The Complaints 


Appellant Jimmie Quan (No. 12772), filed his complaint 
in the District Court on June 27, 1955 (J. A. 33). Quan al- 


(1) 
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leged therein: that he was a citizen of China; that he last 
arrived in the United States on or about July 13, 1949, and 
sought admission to the United States, claiming to be a citizen 
of the United States; that he was paroled into the United 
States and a final order was entered on December 3, 1954, ex- 
cluding him from the United States; that appellee had desig- 
nated Communist China as the place to which appellant would 
be deported and appellee had advised appellant to be ready 
for deportation to Communist China on July 8, 1955; that he 
had filed an application pursuant to Section 243 (h) of the 
Immigration and Nationality Act of 1952 requesting that he 
not be deported to Communist China on the ground that if 
he were sent there he would be subject to physical persecution 
because he was anti-Communist: that he had requested by 
application that his parole be continued pursuant to Section 
212 (d) (5) of the 1952 Act and that both such applications 
had been denied; and, that he had been advised that appellee 
would not consider his application for the withholding of depor- 
tation for the reason that a claim of physical persecution may 
not be asserted in exclusion cases (J. A. 33. 34). Appellant 
Quan prayed for a declaratory judgment: declaring that he 
was not deportable to Communist China, directing appellee 
to consider his claim of physical persecution, and restraining 
appellee from deporting him (J. A. 34). 

Appellants Jow Mun Yow and Jow Kwong Yeong (No. 
12773), filed their complaint in the District Court on June 28, 
1955 (J. A. 36). They alleged therein: that they were natives 
and citizens of China; that they arrived in the United States on 
or about October 21, 1951, and sought admission to the United 
States, claiming to be citizens of the United States; that on July 
22, 1952, they were paroled into the United States pending final 
determination of their claim to citizenship and a final order was 
entered on August 14, 1953, excluding them from the United 
States; that appellee had designated Communist China as the 
place to which appellants would be deported and appellee had 
advised appellants to be ready for deportation to Communist 
China on July 8, 1955; that they had filed an application pur- 
suant to Section 243 (h) of the Immigration and Nationality 
Act of 1952 requesting inat they not be deported to Communist 
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China on the ground that if they were sent there they would be 
subject to physical persecution because they were anti-Commu- 
nist; and, that they had been advised that appellee would not 
consider their application for the withholding of deportation for 
the reason that claims of physical persecution may not be 
asserted in exclusion cases (J. A. 36, 37). Appellants Yow and 
Yeong prayed for a declaratory judgment: declaring that they 
were not deportable to Communist China, directing appellee to 
consider their claim of physical persecution, and restraining 
appellee from deporting them (J. A. 37-88). 

Appellant Yen Mok (No. 12774) filed his complaint in the 
District Court on July 1, 1955 (J. A. 39). Mok alleged there- 
in: that he was a native and citizen of China and that he had 
arrived in the United States in December 1954; that thereafter 
he was paroled into the United States and a final order was 
entered on May 23 1955, excluding him from the United 
States; that appellee had designated Communist China as the 
place to which appellant would be deported and appellee had 
advised appellant to be ready for deportation on July 6, 1955; 
that he had filed an application pursuant to Section 2438 (h) of 
the Immigration and Nationality Act of 1952 requesting that | 
he not be deported to Communist China on the ground that | 
if he were sent there he would be subject to physical persecu- | 
tion because he was anti-Communist; and, that he had been | 
advised that appellee would not consider his application for | 
the withholding of deportation for the reason that a claim of | 
physical persecution may not be asserted in exclusion cases | 
(J. A. 39-41). Appellant Mok prayed for a declaratory judg- | 
ment: declaring that he was not deportable to Communist | 
China, directing appellee to consider his claim of physical | 
persecution, and restraining appellee from deporting him (J. A. | 
41). ! 
Appellant Lam Wing (No. 12800) filed his complaint in the | 
District Court on July 6, 1955 (J. A.42). Wing alleged there- | 
in: that he was a native and citizen of China; that he first | 
arrived in the United States in 1943 as a seaman and that he | 
last arrived in this country on April 17, 1952; and, that he was | 
excluded from the United States and thereafter paroled into | 
the United States (J. A. 43). It was stipulated by appel- | 
lant and appellee that the said exclusion order had been ad- | 
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ministratively affrmed on May 23, 1952, and that on June 
20, 1955, appellant had submitted an application pursuant to 
Section 243 (h) of the Immigration and Nationality Act of 
1952 to the Attorney General to have his deportation withheld 
on the ground that he would be subject to physical persecu- 
tion if returned to China since he was anti-Communist (J. A. 
46). Appellant Wing further alleged in his complaint: that 
he had been advised that appellee would not consider his 
application for the withholding of deportation for the reason 
that a claim of physical persecution may not be asserted in 
exclusion cases; and, that appellee had designated Communist 
China as the place to which appellant would be deported and 
appellee had advised appellant to be ready for deportation on 
July 6, 1955 (J. A. 43-44). Appellant Wing prayed for a 
declaratory judgment: declaring that he was not deportable to 
Communist China, directing appellee to consider his claim of 
physical persecution, and restraining appellee from deporting 
him (J. A. 44). 
B. Judicial Proceedings 


All the appellants moved for preliminary injunctions which 
would restrain appellee from apprehending and deporting 
them pending judicial determination of their suits (J. A. 35, 38, 
41, 45). All the appellants, by their counsel, filed affidavits 
in support of their motions, in which their counsel stated 
that all the orders of exclusion entered against appellants were 
final and that all appellants had been on bond during the pe- 
riod of administration proceedings (R. 5). 

The United States Attorney appeared on behalf of appellee 
and moved to dismiss all the complaints filed on the grounds: 
that the District Court lacked jurisdiction over the subject mat- 
ter, that the complaints failed to state claims upon which relief 
might be granted, and that the complaints failed to comply 
with F. R. Civ. P. 8 (b) (J. A. 35, 38, 42, 45). The District 
Court after a hearing entered orders dismissing the complaints 
and denying appellants’ motions for preliminary injunctions on 
the grounds that it was without jurisdiction of the subject 
matter and that the complaints failed to state a claim upon 
which relief might be granted (J. A. 35-36, 39, 42, 46). 
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Appellants noted timely appeals, and this Court ordered the 
four cases consolidated for the purpose of filing the briefs and 
argument. Briefing was postponed successively until the Su- 
preme Court's decision in Brownell v. Shung, 352 U. S. 180 
(1956). On December 28. 1956. appellants moved to reverse 
and remand. which motion appellee opposed. On March 1, 
1957. this Court denied such motion and ordered appellants to 
file their brief. 


STATUTES AND REGULATIONS INVOLVED 


Section 212 of the Immigration and Nationality Act of 1952, 
66 Stat. ISS. 8S U. 8. C. $1182 (1952) provides in pertinent 
part: 


“(d) (5) The Attorney General may in his discretion 
parole into the United States temporarily under such 
conditions as he may prescribe for emergent reasons or 
for reasons deemed strictly in the public interest any 
alien applying for admission to the United States, but 
such parole of such alien shall not be regarded as an 
admission of the alien and when the purposes of such 
parole shall, in the opinion of the Attorney General. 
have been served the alien shall forthwith return or be 
returned to the custody from which he was paroled and 
thereafter his case shall continue to be dealt with in the 
same manner as that of any other applicant for admis- 
sion to the United States.” 


Section 243 of the Immigration and Nationality Act of 1952, 
66 Stat. 214. 8 U. S. C. § 1253 (1952) provides in pertinent 
part: 

“(h) The Attorney General is authorized to withhold 


deportation of any alien within the United States to | 
any country in which in his opinion the alien would be | 
subject to physical persecution and for such period of | 


time as he deems to be necessary for such reason.”’ 
8 C. F. R. $212.9 (1952) provides in pertinent part: 


“Parole of aliens into the United States. Subject to 
the provisions of Section 212 (d) (5) of the Immigra- 
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tion and Nationality Act. the district director 
may. in his discretion, parole into the United States 
temporarily any alien who applies for admission to the 
United States * * *, under such terms and conditions, 
including the exaction of a bond on Form I-324, as such 
officer shall deem appropriate. The district direc- 
tor * * * shall determine when. in his opinion, the 
purpose of the parole shall have been served so that 
such paroled alien shall return or be returned to the 
custody from which he was paroled in accordance with 
Section 212 (d) (5) of the Immigration and Nationality 
Act” 


8 C. F. R. § 243.3 (1952) provides in pertinent part: 


“(b) Stay of deportation —A request for a stay by the 
alien shall be in writing. shall be filed with the district 
director, and shall be supported by an affidavit setting 
forth the reasons for the request and by such other evi- 
dentiary matter as may support the request. In any 
case in which the request for a stay of deportation is 
predicated upon a claim by the alien that he would be 
subject to physical persecution if deported to the coun- 
try designated by the district director, the office receiv- 
ing the request shall transmit it to the Commissioner 
for decision.” 

SUMMARY OF ARGUMENT 


The District Court ordered appellants’ complaints dismissed 
upon the alternate grounds that it lacked jurisdiction and the 
complaints failed to state a claim upon which relief might be 
granted. The District Court’s order will be sustained on 
appeal if appellants failed to state a claim upon which relief 
might be granted. Appellants alleged that they were aliens 
of Chinese nationality who sought admission, were paroled into 
the United States. were excluded from the United States and 
were ordered to prepare for deportation to China. Appellants 
further alleged that pursuant to section 243 (h) of the Immi- 
gration and Nationality Act of 1952 they requested the Attor- 
ney General to withhold their deportation on the ground of 
physical persecution, and that they were advised that, since 
they were excluded aliens, their applications would not be 
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considered. Deported aliens are arrested and expelled from 
the United States whereas excluded aliens are stopped at 
the boundary line of the United States and removed. Section 
243 (h) isin the deportation chapter and not the exclusion chap- 
ter of the Immigration and Nationality Act of 1952, Section 
243 (h) applies only to aliens “within the United States” and 
aliens excluded from the United States are not within the 
United States. This is so even though such aliens may have 
been admitted into the United States on parole from custody 
pending administrative determination of their claims to 
admission. 

Appellsnts alleged that they had sought relief from deporta- 
tion pursuant to Section 243 (h) and that the Attorney Gen- 
eral had refused to entertain their applications. The record 
reveals that whether section 20 of the repealed Immigration 
Act of 1917 required the Attorney General to withhold de- 
portation of appellants was not raised administratively or 
presented to the District Court and therefore cannot be urged 
on this appeal. Since appellants did not apply for a stay of 
deportation on grounds of physical persecution until subse- 
quent to the effective date of the 1952 Act, that Act governs. 
Ng Lin Chong v. McGrath is distinguishable from the instant 
case. 

Those allegations which appellants cite to show that their 
complaints stated a cause of action are mere conclusions of 
law, not. allegations of fact. Whether the complaints stated a 
cause of action must be determined from the plain language 
of the allegations, not from arguments later advanced on 
appeal. 

ARGUMENT 
Appellants’ Complaints Failed to State a Claim upon Which 

Relief Might Be Granted Because Appellee Is Not Required 

by Section 243 (h) of the Immigration and Nationality Act 

of 1952 to Entertain Applications by Aliens Excluded from 
the United States for Stay of Deportation on the Ground 
of Physical Persecution 


Appellants contend at the outset that it was error for the 
District Court to reach the merits of the instant case after it 
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ruled that it had no jurisdiction over appellants’ complaints 
(Br. Argument II). This issue has previously been before 
this Court in appellants’ motion to reverse and remand and 
appellees opposition thereto. This Court denied such motion 
and thereby recognized the lack of merit in appellants’ con- 
tention. The District Court’s final order dismissing appel- 
lants’ complaints is before this Court on appeal. The Dis- 
trict Court set forth alternate grounds in support of its order, 
to wit, that it lacked jurisdiction over the subject matter of the 
complaints and that the complaints failed to state a claim upon 
which relief might be granted (J. A. 35-36, 39, 42,46). These 
alternative grounds were urged upon the District Court by 
appellee (J. A. 35, 38, 42,45), and contested below by appellant 
at the hearing held prior to entry of the final order by the 
District Court. Each ground is sufficient in and of itself to 
support the final order. Therefore, the fact that the Supreme 
Court subsequently ruled in Brownell v. Tom We Shung, 352 
U. 8. 180 (1956), that an exclusion order entered against an 
alien could be reviewed by way of an action for declaratory 
judgment and the consequent fact that the District Court erred 
in concluding it did not have jurisdiction over appellants’ 
complaints do not affect in any way the validity of the other 
ground relied upon by the District Court to support its order. 
_ The issue raised by this appeal from the District Court’s 
final order is whether the District Court correctly dismissed 
appellants’ compiuints because they failed to state a claim upon 
which relief migh: be granted. Reference must be made to the 
complaints in order to determine what claim was stated by 
appellants. Appellants alleged in substance that they were 
Chinese nationals who had come to and sought admission into 
the United States, that they were paroled into the United 
States upon posting bond, that they were excluded from the 
United States and ordered to report for transportation back to 
China, that they had filed applications pursuant to Section 
243 (h) of the Immigration and Nationality Act of 1952 for 
stay of deportation on the ground that if they were sent back 
to China they would be subject to physical persecution, and 
that they were advised by appellee that such applications 
would not be entertained by appellee because they had been 
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made by aliens excluded from the United States. Appellants 
sought declaratory judgments directing appellee to consider 
their applications for stay of deportation on the ground of 
physical persecution (J. A. 34, 38, 41, 44). Whether appel- 
Jants’ complaints stated a claim upon which relief might be 
granted depends entirely on whether appellants, who were 
aliens excluded from the United States, were entitled to have 
their applications for stay of deportation, which they had filed 
pursuant to Section 243 (h) of the 1952 Act, considered by 
the Attorney General. 
Section 243 (h) provides: 

“The Attorney General is authorized to withhold de- 
portation of any alien within the United States to any 
country in which in his opinion the alien would be 
subject to physical persecution and for such period of 
time as he deems to be necessary for such reason.” 
| Emphasis supplied. ] 

Does Section 243 (h) apply to appellants? Was the Attor- 
ney General authorized to withhold their deportation? Al- 
though in common usage the word “deportation” is sometimes 


used to cover any physical transportation of an alien out of | 
the country, legelly there is a clear distinction between the | 


exclusion and removal of an alien whose application for ad- 
nussion is denied (which was the case here) and deportation 
of an alien within the United States who is arrested and ex- 
pelled. See Awong Hai Chew v. Colding et al., 344 U.S. 590 
(1953). This historical distinction between exclusion and de- 
portation is clearly delineated in the Immigration and National- 
ity Act which deals exclusively with exclusion in chapters 2 and 


4 and deals exclusively with deportation in chapter 5. Section | 


243 (h) is part of the chapter on deportation. Not only does 


the position of Section 243 (h) within the basic statute indicate | 
that it is applicable only to the deportation, to wit, the arrest | 


and expulsion of aliens, but also the use by Section 248 (h) of 
the language “within the United States.” Although appel- 
lants were physically in the United States on parole at the time 
they filed applications pursuant to Section 243 (h), they were 











not “within the United States’ as that term is defined in im- | 
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migration law. Ng Lin Chong v. McGrath, 91 U.S. App. 
D. C. 131. 202 F. 2d 316, 318 (1952). Where an alien has been 
excluded at the time of entry, neither his prior residence in the 
United States nor his release into the United States on parole 
affects his legal status as an excludee. Shaughnessy v. Mezei, 
345 U.S. 206. 213 (1953); Kaplan v. Tod, 267 U.S. 228 (1925). 
| It is wholly reasonable that Section 243 (h) apply to de- 
ported aliens but not to excluded aliens. Congress quite right- 
ly recognized a responsibility to aliens who were being expelled 
by deportation proceedings from the United States. often after 
long residence here, not to send them to a place where they 
would be subjected to physical persecution. Congress did not 
assume a similar responsibility towards aliens who have not 
been heretofore within the protection of the United States 
and who merely are seeking to enter from a foreign country. 
Such aliens who are on the threshold of the United States have 
always been viewed in a different light and have a different 
status from that of the alien who has obtained entry. They 
have no right to apply for stay of their return on the ground 
they would be subjected to physical persecution. An intent 
that they have such right should not be imputed to Congress 
in the absence of specific statutory language and, especially. as 
in the instant case. when there is specific statutory language 
applicable only to the deportation, or expulsion, of aliens who 
are “within the United States.” If Section 243 (h) were per- 
verted in its application so that a claim of physical persecution 
in the country from which any alien came would give such 
alien aright to remain in the United States, even though such 
alien was not technically an entrant, the result would be a 
flood of physical entries by persons otherwise inadmissible. 
Any alien reaching our shores would then have the right to 
apply for a stay of his shipment back as an excluded alien 
and the opportunity under Section 243 (h) to remain here for 
however long it was necessary to avoid physical persecution. 
The courts have uniformly recognized that Section 243 (h) 
is not applicable and available to excluded aliens. Jew Sing 
v. Barber, 215 F. 2d 906 (9th Cir. 1954), cert. granted 348 U.S. 
910, judgment vacated as moot 350 U.S. 898; Leng May Ma 
v. Barber, No. 14252 (9th Cir. 1957) (App. 21-22); Dong 
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Wing Ott v. Shaughnessy, 142 F. Supp. 379 (S. D. N. Y. 1956); _, 
United States ex rel. Lue Chow Yee v. Shaughnessy, 146 F. | 
Supp. 3 (S. D. N. Y. 1956). In Jew Sing, the alien had re- | 
sided continuously in the United States from 1921 until 1947, | 
when he made a visit to China, returning several months later. | 
He was refused admission and. after exclusion proceedings dur- | 
ing which he was released into the United States on bond, he | 
was ordered deported. He filed an application for stay of | 
deportation under Section 243 (h) and was advised such Sec- | 
tion did not app!y to his case. The court, after quoting Sec- | 
tion 243 (h), stated (at 907): 


“The question is whether an alien seeking admission | 
to the United States is ‘within the United States’ while | 
his application for such admission is under considera- | 
tion and after it has been decided against him. We | 
think not. His status as a person released by the im- | 
migration authorities on bond is still that of a person | 
without the United States seeking admission. Kaplan | 
v. Tod, 267 U.S. 228, 458. Ct. 257, 69 L. Ed. 585; United | 
States ex rel. Ling Yee Suey v. Spar, 2 Cir, 149 F. 2d 881; | 
United States ex rel Pantano v. Corsi, 2 Cir., 65 F 2d | 
Soon, ! 

In Leng May Ma, the Ninth Circuit adhered to its decision | 
in Jew Sing, pointing out that Jew Sing was a weaker case for | 
the Government because the alien had been paroled on bond | 
in order to give him an opportunity to petition for naturaliza- | 
tion as an honorably discharged veteran of World War II | 
(App. 22). It should be noted that his subsequent naturali- | 
zation as a citizen caused his case to become moot. In Dong | 
Wing Ott, the aliens sought admission, were released from | 
custody on bond and were working in New York City at the | 
time of the litigation. They had applied under Section 243 | 
(h) for stay of deportation upon the claim that they would be | 
subjected to physical persecution if returned to China, but | 
their applications had been returned without action being | 
taken on them on the ground the aliens were not eligible to | 
apply since they had been excluded and consequently were not | 
aliens “within the United States.” The District Court, after 
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discussing the statutory section in question and the cases in 
point, stated (at 380): 

“In any event it would appear that Congress could not 
have intended to provide excluded aliens with the right 
to apply to the Attorney General for a stay because of 
fear of physical persecution if returned to the country 
from whence they came since it would open the doors 
to every stowaway and other nonadmissible alien who 
was halted at our borders and clog the administrative 
facilities of the Immigration and Naturalization Service 
out of all proportion. Congress must have had con- 
cern only with those resident aliens who were deportable 

: and not for the host of unfortunates who seek asylum 

| here without first obtaining validated visas or permis- 
sion of some kind. Cf. U.S. ex rel. Pantano v. Corsi, 
2 Cir., 1933, 65 F. 2d 322; U.S. ex rel. Camezon v. Dis- 
trict Director of Immigration and Naturalization, 
Be CSD NOY. 1952.165:E- Supp-32. 

Accordingly. defendant was quite correct in denying 
the applications and returning the fee since the peti- 
tioners were not within the United States as the statute 
required and the complaint should be dismissed.” 


' Appellants contend that they were “within the United 
States”, as that term is used in Section 243 (h), since they were 
paroled into the United States and were physically here (Br. 
Argument V). Appellants Quan, Yow. and Wing appear to 
have been paroled from custody prior to the effective date of the 
Immigration and Nationality Act of 1952. but it is well settled 
that parole into the United States of an excludable alien or mere 
physical presence in the United States during an exclusion pro- 
ceeding does not constitute an entry. Kaplan v. Tod, supra; 
Shaughnessy Vv. Mezei, supra, at 213; Ng Lin Chong v. McGrath, 
supra, at 318; United States ex rel. Pantano v. Corsi, 65 F. 2d 
322 (2d Cir. 1933); Jew Sing v. Barber, supra; Leng May Ma 
v. Barber, supra; Dong Wing Ott v. Shaughnessy, supra; and, 
Lue Chow Yee v. Shaughnessy, supra. In Kaplan, the Su- 
preme Court held that an alien infant who had been living in 
New York City for nine years on parole from the custody of 
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immigration officers was not “dwelling in the United States’ 
within the meaning of a naturalization statute because at law 
she had never entered the United States but was technically still 
in custody at this country’s boundary line. 

Appellant Mok was paroled into the United States in 1954 
pursuant to the authority set forth in the 1952 Act which was in 
effect at that time and applicable tohim. Section 212 (d) (5) 
of the 1952 Act authorizes the Attorney General to parole inad- 
missible aliens into the United States for “emergent reasons” or 
for reasons deemed in the publicinterest. It provides that such 
parole shall not be regarded as an admission of the alien and 
that the alien shall be returned to the custody from which he 
was paroled. It further provides that. at the conclusion of his 
parole, he shall be dealt with in the same manner as any other 
applicant for admission. This makes explicit the rule that an 
excluded alien gains no benefit from his physical entry into the 
United States. This purpose is reaffirmed in the legislative 
history of the Section. H. Rept. No. 1365, 82d Cong., 2d Sess. 
(1952). states (p. 52): 


“Discretionary authority is vested in the Attorney 
General in paragraph (5) of section 212 (d) to parole 
into the United States temporarily otherwise inadmissi- 
ble aliens for emergent reasons or for reasons deemed 
strictly in the public interest. Such parole shall not be 
regarded as an admission of the alien, and when the pur- 
poses of such parole shall have been served, the alien 
shall forthwith return or be returned to the custody 
from which he was paroled and shall continue to be dealt 
with in the same manner as any other alien applying for 
admission. The provision in the instant bill represents 
an acceptance of the recommendation of the Attorney 
General with reference to this form of discretionary re- 
lief. The committee believes that the broader discre- 
tionary authority is necessary to permit the Attorney 
General to parole inadmissible aliens into the United 
States in emergency cases, such as the case of an alien 
who requires immediate medical attention before there 
has been an opportunity for an immigration officer to 
inspect him, and in cases where it is strictly in the public 
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interest to have an inadmissible alien present in the 
United States, such as, for instance, a witness for pur- 
poses of persecution.” | Emphasis added. ] 


_ Appellants urge that the differing treatment of excluded and 
deported aliens of Chinese origin is uncharitable and illogical 
(Br. Argument I). As the District Court in Lue Chow Yee, 
supra, stated in respect to a similar contention (at 3): 


“In short, it is the position of the realtors that this 
Court should disregard the history of the statute in 
point, the congressional intention and the holdings of 
the Supreme Court as well because generosity has been 
ignored in establishing the controlling principle. I do 
not assume to pass Judgment upon the wisdom of the 
legislature and the highest court of the land. Justice 
Cardozo stated the guiding principle so well in his ‘The 
Nature of the Judicial Process’. ‘The Judge. even when 
he is free. is still not wholly free. He is not to innovate 
at pleasure. He is not a knight-errant, roaming at will 
in pursuit of his own ideal of beauty or of goodness. 
He is to draw his inspiration from consecrated princi- 
ples. He is not to yield to spasmodic sentiment, to 
vague and unregulated benevolence’ (p. 141). 

Accordingly, the petition of the relators must be dis- 
missed. So ordered.” [Footnote omitted. ] 


It is submitted that the discretionary relief, set forth in Sec- 
tion 243 (h) is not available to and applicable to appellants 
and, consequently, the District Court correctly dismissed their 
complaints upon the ground that they failed to state a claim 
upon which relief could be granted. 

Appellants contend that their complaints stated a cause of 
action under the provisions of the Immigration Act of 1917, as 
construed by this Court in Ng Lin Chong v. McGrath, supra, 
and that such Act should be applied to their cases (Br. Argu- 
ment III). Their argument (which they concede (Br. 19) 
cannot be made so far as appellant Mok is concerned) is that 
they “arrived here and sought admission under the old law 
fand] that law governs these cases under the allegations of 
the complaint. United States v. Menasche, 348 U. S. 528 
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(1954): Wong Kay Suey v. Brownell, 97 U.S. App. D. C. 26. 
227 F. 2d 41 (1955), cert. denied 350 U.S. 969.” (Br. 21). It 
may be noted that the language of the “old law’”—Section 23 
of the Internal Security Act of 1950, 64 Stat. 987, 1010 amend- 
ing Section 20 of the Immigration Act of 1917, 39 Stat. 874, 
890—differs markedly from Section 243 (h). Section 20 of 
the 1917 Act. as amended. read: 


“No alien shall be deported under any provisions of 
this Act to any country in which the Attorney General 
shall find that such alien would be subjected to physical 
persecution.” 

As we have noted, Section 243 (h) reads: 

“The Attorney General is authorized to withhold de- 
portation of any alien within the United States to any 
country in which in his opinion the alien would be sub- 
ject to physical persecution and for such period of time 
as he deems to be necessary for such reason.” 


In the first place. appellants alleged below only that they 
had requested under Section 243 (h) of the 1952 Act that they 
not be deported and that the Attorney General had refused to 
consider such applications for withholding deportation. Con- 
sequently, the District Court, in determining whether appel- 
lants’ complaints stated a cause of action, had to determine 
only whether the Attorney General was required by Section 
243 (h) to entertain an application for stay of deportation by 
an excluded alien claiming physical persecution. There was 
no allegation that appellants had ever sought or been denied 
relief under Section 20 of the 1917 Act. The question of law 
whether the Attorney General was required by Section 20 of 
the 1917 Act. to entertain an application for stay of deporta- 
tion by appellants as excluded aliens claiming physical persecu- 
tion was neither presented to nor passed upon by the court 
below and, consequently, such question cannot be raised for 
the first time on appeal. Maloney v. Brandt, 123 F. 2d 779, 
782 (7th Cir. 1941). 

Secondly, Section 243 (h). as implemented by 8 C. F. R. 
§ 243.3 (b) (1952), permits an alien to file an application for 
stay of deportation on the ground of physical persecution. 
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This proceeding is quite similar to the filing of an application 
pursuant to Section 244 for suspension of deportation. An 
application for suspension of deportation filed under Section 
244 is governed by the statutory law in effect at the time of such 
application, regardless of the statute under which the alien has 
been found deportable because an application for suspension 
of deportation is a proceeding separate and distinct from the 
original deportation proceeding. Cf. Accardi v. Shaughnessy. 
347 U. S. 260. note 1: Ceballos v. United States. 25 U.S. L. 
Week 4187 (U.S. March 11. 1957); Foradis v. Brownell, —— 
U_S. App. D. C. ——,. —— F. 2d (No. 13216. decided Jan- 
uary 17, 1957). So, too, an application to the Attorney Gen- 
eral for withholding of deportation upon the ground of physical 
persecution is governed by the statutory law in existence at 
the time it is filed because such application is a proceeding 
separate and distinct from the original exclusion proceeding. 
United States ez rel. Dolenz v. Shaughnessy, 206 F. 2d 392, 394 
(2nd Cir. 1953). In the instant case. appellants could not 
apply to the Attorney General to withhold their deportation 
until they were finally excluded from the United States and or- 
dered to muke ready for shipment back to China. Appellants 
Quan and Yow alleged that they were excluded in December 
1954 and August 1953. respectively (U. A. 233.36). Thus, when 
they filed their applications for withholding deportation the 
1952 Act governed, as they themselves expressly recognized 
by filing their applications pursuant to Section 243 (h) of the 
Act. Appellant Wing stipulated that he had applied for his 
stay of deportation in June 1955 (J. A. 46). Since the 1952 
Act took effect December 24, 1952. and since appellants had 
not even been excluded much less filed their applications by 
that time, there was no “proceeding” in existence which could 
be preserved by the savings clause of the 1952 Act and to which 
Section 20 of the 1917 Act could be continued in force. 
Finally, assuming arguendo that whether appellants’ com- 
plaints filed below stated a cause of action should be determined 
upon the basis of Section 20 of the Immigration Act of 1917, 
as amended, rather than upon Section 243 (h) of the Immigra- 
tion and Nationality Act of 1952, it does not follow that the 
Chong doctrine is controlling in the instant case. This Court 
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in the Chong case limited its decision to the facts before it. 
This Court stated (at 320): 


“We conclude that whenever the Attorney General 


chooses to delay deportation as long as he did in these | 


cases for the purpose of prosecuting an alien who is sub- 


ject. to immediate deportation, he cannot thereafter — 
proceed to deport that alien under § 18 [relating to ex- | 


clusion orders] since the immediacy required for its 
application no longer exists. In that event, the proce- 
dure outlined in amended § 20 [relating to deportation 
orders] must be used.’ 


In the instant case, the Attorney General did not choose to 
delay deportation for the purpose of prosecution. Deporta- 
tion was deferred only until a final determination of excluda- 
bility could be made. Therefore, the situation here is entirely 
different from that which confronted this Court in the Chong 
case. A reading of the opinion in that case indicates that this 
Court did not intend its holding to apply to every exclusion case 
and certainly there is no suggestion that this Court designed 


its ruling to apply in a case where immediate deportation had | 
been deferred solely in order to investigate and reach a final | 


determination on the applicant’s claim for admission. 

Appellants contend that their complaints stated a cause of 
action because they alleged that appellee had failed to exercise 
his discretion pursuant to Section 212 (d) (5) to continue their 
parole and thus prevent their return to China (Br. Argument 
IV). Appellants concede that their only allegation pertinent 
to this contention reads (Br. 26) : 


“TThe Attorney General] arbitrarily and contrary to | 


law refused to exercise discretion to permit the plain- | 


tiffs to remain in the United States.” 


This is simply a conclusion of law, not an allegation of fact. It 
fails to state that appellants ever asked the Attorney General 
to exercise his discretion to continue their parole pursuant to | 
Section 212 (d) (5). The above allegation is obviously di- 
rected to the Attorney General’s alleged failure to exercise his 
discretion under Section 243 (h) to withhold deportation and ! 


to permit appellants to remain in the United States. : 


| 
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Appellants contend finally that their complaints stated a 
cause of action because they contained allegations under which 
appellants could have shown that there was no country avail- 
able to receive appellants and that the threatened removal 
of appellants to China was improper (Br. Argument VI). 
Appellants cite United States ex rel. Tom Man v. Shaughnessy, 
142 F. Supp. 444 (S. D. N. Y. 1956). as being similar to the in- 
stant case and argue that their allegations raise the principle 
involved in that case. Parenthetically. it should be noted 
that Tom Man was decided under quite different circum- 
stances. There. the alien last entered the United States in 
1925. He was found deportable in 1953 and applied pursuant 
to Section 243 (h) for a stay of deportation which application 
was denied after a hearing. Thus. Tom Man involved an 
alien, arrested within the United States and ordered deported, 
whose Section 243 (h) application was denied, in contrast to 
the instant case which involved aliens excluded from the 
United States whose Section 243 (h) applications were never 
even considered. Appellants alleged no such facts as would 
entitle them to invoke the holding of the Tom Man decision. 
Appellants’ allegations were (Br. at 30): 


“That the order directing the deportation of plaintiffs 
to Communist China, through Hong Kong, is arbitrary, 
contrary to law, a gross abuse of discretion and null 
and void. 

That the deportation of plaintiffs to Communist 
China is a violation of the provisions of the Immigra- 
tion and Nationality Act and the regulations of the 
Immigration Service and deprives the plaintiffs of due 
process of law.” 


It is obvious that appellants did not allege what statutory 
provisions and regulations were violated by their deportation 
to China and in what manner such alleged violations occurred. 

The instant case was decided on a motion to dismiss. The 
issue presented is purely a question of law to be determined 
by reference to appellants’ own pleadings. If those pleadings 
were insufficient the actions were properly dismissed. Appel- 
lants cannot at this late date read new meanings into the plain 
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language of their allegations. Appellants cannot amend their 
complaints in the Court of Appeals. The complaints must be 
tested by their allegations and not by the second thoughts set 
forth in appellants’ brief. The Court cannot countenance 
appellants’ belated effort to assert now that statutory pro- 
visions were not complied with in various particulars. Proper 
appellate practice precludes consideration of these new claims. 
Pleading requirements undoubtedly have been liberalized by 
the Federal Rules. “However. a ‘claim’ cannot be stated in 
the form of a legal conclusion, without more. * * * Defenses 
cannot be made to legal propositions in the abstract, nor do 
mere legal conclusions present questions upon which the court 
can pass. Justiciable cases and controversies arise upon facts.” 
Sheridan-Wyoming Coal Co. v. Krug, 83 U.S. App. D. C. 162, 
163-164. 168 F. 2d 557 (1948). 

This Court has repeatedly held allegations similar to those 
made here insufficient to withstand a motion to dismiss. In 
Marranzano v. Riggs National Bank, 87 U. 8. App. D. C. 195, 
184 F. 2d 349 (1950). the complaint alleged that the plaintiff’s 
discharge was “wrongful, without good and sufficient cause or 
justification. and in violation of the provisions of the aforesaid 


agreement.” The Court held the complaint insufficient as a | 
claim for breach of contract saying: “This was nothing more | 
than a conclusion of the pleader, since it was not supported by | 








a statement of facts constituting the alleged breach of con- | 


tract.” Jd.,87 U.S. App. D. C. at 197. In Keefe v. Dulles, | 


94 U.S. App. D. C. 381, 222 F. 2d 390 (1954), the Court held 
insufficient an allegation that the Secretary of State had “with- 
out any justification or excuse” terminated monthly allotment 


payments which the plaintiff “is informed and believes is an | 
allotment to which she is entitled under Congressional enact- | 


ment.” Referring to Rule 8 (a) (2) of the Federal Rules of | 
Civil Procedure, the Court said: “This rule requires the pleader | 


to disclose adequate information as the basis of his claim for 
relief as distinguished from a bare averment that he wants 
relief and is entitled to it.” Jd., 94 U.S. App. D. C. at 395. 
Appellants’ allegations set forth above were conclusions of law. | 
A claim cannot be stated in the form of a legal conclusion. It | 
must be supported by a statement of facts showing the alleged | 
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violation of law. The District Court correctly granted appel- 
lee’s motion to dismiss. 


CONCLUSION 


Wherefore, it 1s respectfully submitted that the order of the 
District Court dismissing the complaint be affirmed. 
3 Oulver GASCH, 
United States Attorney. 
Lewis CARROLL, 
Joun W. Kern III, 
Assistant United States Attorneys. 











APPENDIX 


In the United States Court of Appeals for the Ninth Circuit 
No. 14252—Feb. 5, 1957 


LenG May Ma, APPELLANT 
vs. 


Bruce G. Barser, Districr Drrecror, IMMIGRATION AND 
NATURALIZATION SERVICE, SAN Francisco DIstTRIctT, APPEL- 
LEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF CALIFORNIA, SOUTHERN DIVISION 


Before Hearty, Bone, and Lemmon, Circuit Judges 


HEAuy, Circuit Judge 

This is an appeal from the denial by the court below of a 
petition for the writ of habeas corpus seeking a stay of depor- 
tation. 

Petitioner is a native of China. She claimed acquisition of 
United States citizenship at birth on the statutory ground that 
her father was a United States citizen. She arrived in this 
country in 1951, and was by the Immigration Service accorded 
hearings on her claim but failed to establish her identity as a 
United States national to the satisfaction of the Service. 
Thereupon she was ordered to surrender for deportation to 
China. She petitioned the Service for a stay on the ground 
that she would be subjected to physical persecution and prob- 
able death if she were to return to China, seeking this relief 
on the basis of $ 243 (h) of the Immigration and Nationality 
Act of 1952 (8 U.S. C. A. § 1253 (h)), reading as follows: 


The Attorney General is authorized to withhold de- 
portation of any alien within the United States to any 
country in which in his opinion the alien would be sub- 


(21) 
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ject to physical persecution and for such period of time 
as he deems to be necessary for such reason. 


The Service notified petitioner that no stay of deportation 
could be granted her inasmuch as aliens excluded from the 
United States are not eligible for relief under the above statute. 
She then brought this proceeding in habeas corpus. 

The question for decision is whether an alien seeking admis- 
sion to the United States is “within the United States” after his 
application for such admission has been decided against him. 
This court has recently held the contrary, stating that the status 
of such “person released by the immigration authorities on bond 
is still that of a person without the United States seeking admis- 
sion.” Jew Sing v. Barber, 215 F. 2d 906, 907 (1954). cert. 
granted 348 U.S. 910. judgment vacated for mootness 350 U.S. 
898 (1955). 

Some doubt is cast on our holding in Jew Sing because of the 
granting by the Supreme Court of certiorari therein, notwith- 
standing the subsequent vacation for mootness of this court’s 
judgment. However, Jew Sing appears to us a much weaker 
case from the government’s standpoint than that of the peti- 
tionerhere. It appears that Jew Sing had resided continuously 
in the United States from 1921 until 1947, when he made a visit 
to China, returning to thiscountry afew months later. He was 
refused admission and ordered deported, but was then paroled 
by the Service under bond to afford him an opportunity to peti- 
tion for naturalization as an honorably discharged veteran of 
World War II. In the case now before us the petitioner had 
had no prior residence here. During her entire stay in this 
country she was enlarged only at the sufferance of the Immigra- 
tion Service. 

Considering all circumstances we are persuaded that the 
‘denial by the trial court of the writ of habeas corpus was not 
error, and its order is accordingly affirmed. 

{Endorsed:] Opinion. Filed Feb. 5, 1957. 


Pau P. O’Brien, Clerk. 


U. 3. GOVERNMENT PRINTING OFFiCE. 1987 














